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THERE is no species of publication which 
demands a more scrupulous accuracy than 
those histories of judicial proceedings and de- 
cisions to which the name of Reports has been 
long appropriated. 

The immediate province of the courts of justice 
is to administer the law in particular cases. But 
it is equally a branch of their duty, and one of 
still greater importance to the community, to ex- 
pound the law they administer upon such princi* 
pies of argument and construction as may furnish 
rules whicn shall govern in all similar or analogous 
cases. 

Such are the various modifications of which 
property is susceptible, so boundless the diversity 
of relations which may arise in civil life, so in- 
finite the possible combinations of events and cir« 
cumstances, that they elude the power of enu- 
meration, and are beyond the reach of human fore- 
sight. A moment's reflection, therefore, serves 
to evince, that it would be impossible, by posi- 
tive and direct legislative authority, speci«lly to 
provide for every particular case which may hap- 
pen. 

Hence it has been found expelieiit ^^ entrust 
to the wisdom and experience of ju(!ges, ihe 
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power of deducing, from the more general pro- 
positions of the law, such necessary corollaries, 
as shall appear, though not expressed in words, to 
be within their intent and meaning. 

Deductions thus formed, and established in the 
adjudication of particular causes, become, in a 
manner, part of the text of the law. Succeed- 
ing judges receive them as such, and, in general, 
consider themselves as bound to adhere to them 
no less strictly than to the express dictates of the 
legislature. 

But whether a certain decision was ever pro- 
nounced, and, if it was, what were the reasons 
*and principles upon which it was founded, are 
matters of fact, to be ascertained and authenti- 
cated, as all other facts are, by evidence. 

The law of this country has been peculiarly 
watchful to prevent the approaches of falsehood, 
in the investigation and proof of the particular 
facts litigated between contending parties. For 
this purpose many rules have been established re- 
lative to the competency or admissibility of evi- 
dence, of all which the ultimate object is, to guard 
the avenues of belief, and to secure the minds of 
those who are to determine, from imposition and 
mistake. 

It would be natural to expect a caution still 
more ri^id with regard to the evidence of judicial 
proceedings and decisions. Whether a particular 
act was done, or contract entered into, by a 
arty to a cause, or not, can only affect him and 
is opponent, or, at most, those who become their 
representatives ; and should that be pronounced to 
have happened, which in truth never did, third 
persons would not be injured. But whether a 
judgment alleged to have been delivered, was 
really delivered, and upon the alleged reasons^ 
may affect all persons who are, or shall be, in 
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circumstances similar to those of the parties to 
that cause. Yet it has somehow^ or other hap- 
pened, that little or no care has been taken, nor 
any provisions made, to render the evidence of 
judicial proceedings certain and authentic. 

The records of the court are, indeed, framed 
in such a manner as to constitute indisputable do* 
cuments of such parts of the proceedings as are 
comprised in them, but it is easy to shew that this 
goes but a very little way. 

In the first place, the authority of a decision, 
for obvious reasons, is held to be next to nothing, 
if it passes sub silentiOj without argument at the 
bar, or by the court; and it is impossible from the 
record of a judgment to discover whether the case 
was solemnly decided or not. Records, therefore, 
even when they contain a sufficient state of the 
case, do not afford complete evidence of what is 
requisite to the future authority of the decision. 

But, in the second place, it is well known in 
how few instances the material parts of the state 
of the case can be gathered from the record. Ac- 
cording to the modern usage, by far the greater 
number of the important questions agitated in the 
courts of law come before them upon motions for 
new trials, cases reserved, or summary applica- 
tions of ditlcrcnt sorts. In none of those instances 
does the record furnish the evidence even oi* the 
facts; for which, in such cases, there is no other 
repository, nor ibr the arguments and reasoning of 
the counsel and the court in any case, but the 
collections made by reporters*. On their fidelity 
and accuracy, therefore, the evidence of a very 
great part of the law oi England almost entirely 
depends. 

♦ At an early period of our constitution, the reasons of the 
juflgment were set forth in tlie record, but that practice has 
lon<; been. disused. 
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The most ancient compilations of this sort were 
the work of persons specially appointed for the 
purpose. In what particular manner they ex- 
ercised their function, how far the courts super- 
intended; or the judges assisted or revised tneir 
labours, no where appears; and indeed almost 
every thing relating to them is involved in so 
much obscurity, that I believe their very names 
are totally unknown. 

It is probable, however, that the cotemporary 

i*udges, and those who immediately followed them, 
lad satisfactory reasons for confiding in the ac- 
curacy of those reporters, since their writings, 
6alled the Year-books^ have always possessed a 
degree of traditional weight and authority su- 
perior to what is allowed to any subsequent Re- 
ports. 

This, indeed, is in some measure owing to the 
circumstances of their priority in point of time, 
exclusive of any consideration of peculiar authen- 
ticity or excellence, the decisions contained in 
them forming the basis of that large superstructure 
of successive determinations which now fills the 
library of an English lawyer. 

Tlie special office of reporter was discontinued 
80 long ago as the beginning of the reign of 
Henry VIII. and the history of the judicial pro- 
ceedings in JVestminster Hally from that time till 
now, would have been lost in oblivion, if it had 
not been for the voluntary industry of succeeding 
reporters. 

The example was first set by some of the ablest 
judges and lawyers of the 1 6th century, who, find- 
mg that official accounts were no longer taken of 
what passed in the courts of justice, were stimulat- 
ed by a commendable zeal for that science of 
which they were distinguished ornaments, to com- 
^ mit to writing for the use of posterity, the history 

of 
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of the most important decisions which took place 
within their practice or observation. 

Those eminent persons have had a numerous 
train of followers, of different descriptions, who, 
with unequal merit, and various success, have 
continued down to the present times, a pretty 
regular series of decided cases. 

In the reign of James I. Lord Chancellor Bacon 
procured the revival of the ancient office of re- 
porter, but it was soon dropped again, and does 
not seem, while it continued, to have been produc- 
tive of the advantages expected from it. I know^ 
of no Reports attributed to the persons then no- 
minated to the office, except those printed in 
the name of Serjeant Heilei/y who, as we are told 
in the title page, was " appointed by the King 
and Judges for one of the Reporters of the LawT^ 
Whether it was he or the Lord Keeper Littleton 
who was really the author of those Reports, (many 
of them being exact duplicates of those ascribed 
to Littleton^) they are tar from bearing any marks 
of peculiar skill, information, or authenticity. 

Soon after the Restoration, an act of parliament 
having prohibited the printing of law books with- 
out the licence of the Lord Chancellor, the two 
Chief Justices, and the Chief Baron, it became the 

{practice to prefix such a licence to all Reports pub- 
ished after that period, in which it was usual for 
the rest of the Judges to concur, and to add to 
the imprimatur a testimonial of the great judg^ 
ment and learning of the author. 1 he act was 
renewed from time to time, but finally expired in 
the reign of King William. But the same form 
of licence and testimonial continued in use till 
not many years agb ; when, as the one had become 
unnecessary, and the other was only a general 
commendation of the writer, and no vouclier for 
the merit of the work, the Judges, I believe, came 
to a resolution, not to grant them any longer ; , 
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and, accordingly, the more recent Reports have 
appeared without them. 

I leave to others the enquiry into the reasons why 
the law has not provided iionie method of handing 
down its decisions to future times, more solemn 
and authentic than what is now known, or indeed 
seems ever to have existed ; and I proceed to state 
to the reader the means I have employed to render 
the following Reports as taithful, correct, and use- 
ful, as it was in my power to make them. 

When the question arose upon the pleadings, or 
was connected with them, there is hardly an in- 
stance where ^have not been favoured, in the most 
pbliging mJ^^nner, with the paper-book, as it is^ 
called; that Is, a copy of the record itself. In like 
manner, I have been supplied with copies of almost 
all the special verdicts, cases reserved, and ma- 
terial rules, affidavits, and exhibits. I have also 
bad the most readv access to consult and transcribe 
whatever I thought necessary, in the Crown Office* 
or that of the clerk of the rules, as well as the cases 
sent from the Court of Chancery, and the certifi- 
cates of the court upon them. 

One of the greatest difficulties I had to en- 
counter was, in obtaining a complete state of the 
facts when the case came on in the shape of a mo- 
tion for a new trial. I was obliged, on such oc- 
casions, to pollect them, on the sudden, as they 
were read from the report of the Judge, and fre- 
quently without any previous knowledge of the 
cause. Some of the most essential circumstances, 
which had escaped me at first, I was perhaps able 
to recover afterwards, from the observations made 
upon them by the counsel or the court. But then, 
in endeavouring to catch the facts in that manner, 
I was in great danger of losing the chain of the 
aigument. It has been my study to remedj^ these 
inconveniences by every assistance witliin my 
xeach. The briers of couuscl have never been 
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withheld from me; but though they are extremely 
useful and safe, where exhibits are to be set forth 
or abridged, as deeds, bills of exchange, policies 
of insurance, &c. they cannot be resorted to, but 
with the utmost caution, for the parol testimony 
in a cause. Yet even there, they have often served 
to explain an ambiguity, or supply an omission, in 
the notes I had taken in court. In all cases I 
have had it in my power to collate my own notes 
of the evidence with those of a great many of 
my fpiends at the bar ;, frequently with those of 
the counsel who were concerned in the cause. 

« 
In considering what is the best method of re- 
porting, I found that different writers had pro- 
ceeded upon plans widely dift'crcnt from one 
another. 

Some have prefixed, to all the leading cases, a 
full copy of the pleadings, thereby rendering their 
work at the same time a book of entrieSj and of 
reports. It was once my intention to have done 
so, but I was dissuaded trom it by much better 
opinions than my own. 

Some have not only stated the facts at great 
length, but have given the arguments of counsel 
almost as diffusely as they were delivered at the 
bar, distinguishing the speeches of the different 
advocates on the same side, separately, under the 
names of each. 

Others, on the contrary, have only given a very 
abridged state of the case, together with the mere 
point decided, omitting not only all the arguments 
at the bar, but also most of the reasoning of the 
court. 

Each of these two methods has its partizans, and 
each has its Deculiar advanta«:es and disadvantaufcs. 

The first is more instructive £or the younger part 

of 
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of the profession; it exhibits a more complete pic- 
ture of the case, and does more justice to the leurn- 
ing and ingenuity of the several advocates. 

But, on the other hand, its prolixity fatigues the 
attention, it abounds with repetitions, and often 
disgusts the experienced lawyer, by a detail of ele- 
mentary principles, trivial arguments, and hack- 
neyed authorities. 

I have endeavoured to steer a middle course be- 
tween those two extremes. 

!• I have been particularly attentive to state 
whatever was material in the pleadings or evidence; 
and sometimes, where I was afraid of omitting 
what might be deemed essential, I have set forth 
verbatim^ a case, a plea, or a special verdict. 

2. I have thrown together, into one discourse, 
the arguments which were used by all the different 
counsel who spoke on the same sicfe, digesting them 
in the order which seemed to me to give them the 

greatest effect. In following this plan, as I have 
een often obliged to cloath the thoughts of others 
in language of my own, so I have been rather so- 
licitous to preserve what appeared weighty and im- 
portant in point of reasoning and authority, than 
anxious to retain every thing that was said. But I 
have taken care to omit no cited cases which I have 
found upon examination to be materially applicable 
to the point in question. 

3. The judgments of the court I could have 
wished to give in the words in which they were 
delivered. But this I often found to be impracti- 
cable, as I neither write short-hand, nor very 
quickly. Memory, however, while the case was 
recent, supplied at home, many of the chasms 
which I had left in court; and, by comparmg, 
and as it were confronting a variety of notes 
taken by otliers, with my own, I was frequently 

enabled 



enabled to recal, and insert in my report, ma- 
terial passages which I should otherwise have 
lost Thus I have profited in several respects by 
the liberal communications and concurrent labours 
of others of the profession, some of them per- 
sons of the first eminence at the bar. I acknow- 
ledge the assistance 1 have received from them 
wim satisfaction and pride. If this book should 
meet with any degree of approbation, they are 
fairly entitled to a great share of it ; and I should 
with pleasure declare that some of my friends 
ought, almost as much as myself, to be con- 
sidered as the authors, were it not that I might 
thereby seem desirous to involve them in my re- 
sponsibility for its imperfections. 

4. I have carefully consulted the original au- 
thors for all the cases cited, and have bestowed 
all possible attention to see the names and re- 
ferences correctly printed. 

5. To avoid unnecessary repetition, I have 
omitted the frequent conclusions of " per cur^ 
" unanimiter,'' " unanimously," &c. and there- 
fore I take tliis opportunity of mentioning, that 
the unanimity of the court is to be understood, 
in every case where I have not expressly stated a 
difference of opinion. 

6. It is usual with some reporters to give an 
account of different stages of the same cause, 
or of arguments in the same case, but delivered 
at different times, in different parts of their Re- 
ports, according to strict chronological order. 
This seems to me to give them too much the 
appearance of being the mere transcripts of their 
note-books. I haVe, therefore, thought it more 
adviseable to bring every thing respecting the 
same case into one point of view, by stating the 
whole together, and inserting it on the day on 
which the case was ultimately disposed of; dis- 
tinguishing, however, the different stages of the 
cause, and marking the particular dates of each. 

7. It 
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7. It may be proper to mention the reason 
why I have so rarely given any account of de- 
cisions relative to the granting or refusing dis- 
cretionary costs: it is, because such decisions 
depend tor the most part on particular circum- 
stances, and therefore cannot operate as prece- 
dents or authorities on other occasions. 

8. One or two cases reported by me have come 
on, at first, in the court of King's Benchj or 
elsewhere, at a time prior to the period to which 
I have confined myself, and one or two have 
been heard again and decided upon, in another 
form, or some subsequent stage, posterior to that 
period. Of these, where I have been able, I 
have completed the history, by stating the more 
early or later proceedings in the notes. 

9. I have also printed in the notes several 
original cases which were either cited, or seemed 
to me applicable to the point of the case I was 
then reporting. For this I trust no apology is 
necessary, though many of them will soon pro- 
bably be laid before the public, more fully and 
correctly, in Reports now preparing by another 
gentleman, and appropriated to the period in 
which thev were determined*. 

10. But I am not without the apprehension of 
meeting with some degree of censure for having 
on different occasions given a place, in the notes, 
to arguments and observations of my own. I 
trust I have throughout avoided the appearance, 
as I certainly never entertained the design, of dis- 
cussing or controverting the solemn judgments 
of the court. This, it is true, \vas both recom- 
mended and practised by Mr: Justice FosteVj in 
his Reports, but I cannot help thinking it is very 
far from being any part of the reporter's pro- 
vince. At least, what might become a Judge of 

• Mr. Coicper*^ Reports were published soon after these, and 
are uiten rcftiTcd to ia this edition. 
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his established reputation, would have been ex- 
tremely unbecoming in me. I have merely at- 
tempted, in some places, to illustrate or confirm 
the doctrines laid down in the text, by autho- 
rities which have occurred to me in the course 
of my reading, or arguments which the subject 
matter may have suggested. Sometimes, though 
rarely, I have entered into the consideration of 
general legal questions ; but if the reader is not 
too severe a critic, he will have some indulgence 
for that part of the notes, as no ideas of my own 
have been suffered to obtrude themselves upon 
him in the text. I own I thought it unnecessary, 
as I should have felt it to be an irksome restraint, 
in a work consisting of near 800 folio pages, and 
containing such a variety of reasoning on subjects 
extremely diversified, and often highly interest- 
ing to a lawyer, to confine myself so rigidly to 
the mere business of reporting, as never once, 
even at the bottom of the page, to have men- 
tioned what might occur to myself on any of 
those subjects. 

1 1. To attain in some degree the advantages 
already hinted at of the more concise species of 
Reports, I have, after the example of some of my 
predecessors, inserted, on the margin, an abstract 
of the principal point or points of every case. 
The plan on whicn 1 have formed those abstracts 
has been, to state the point as a general rule or 
position. This methoci, upon the whole, seems 
to be the most useful, though it has its inconve- 
niencies. Where a case turns upon a complica- 
tion of facts, not likely ever again to be com- 
bined together, a proposition including all those 
facts, and purporting to be a general riile of law, 
has an uncouth and awkward appearance. How- 
ever, in such cases, I have sacrificed particular 
propriety to general uniformity, 

12. The table of matters has been framed with 
a view to render it a sort of alphabetical Drgest 

of 
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of the contents, and as I wish, that on many 
occasions, these Reports may save the reader the 
trouble of recurring to others, I have mentioned 
not only the points adjudged in the cases 1 have 
reported, but also those cited from prior autho- 
rities and determinations. There are times when 
this may prove of considerable use to the prac- 
tising lawyer. It is unnecessary to tell the stu- 
dent, that he ought always to find leisure to 
consult the originals. 

13. In addition to the usual* Index of cases 
reported, I have prefixed another of those cited 
' or stated at large in the text or notes. If this 
should not prove of the advantage I intended, I 
shall have to regret that I employed a good deal 
of time upon it, in a manner certainly extremely 
dry and unentertaining. But I cannot but flatter 
myself that it will furnish an useful Repertorinm 
of all the important cases that were cited and 
relied upon in the court of King*s Bench during 
a period of three years, which must amount to a 
great proportion of the principal common law 
authorities. Besides, as, in most instances, the 
material parts of the cited cases are abstracted in 
some one of the reported cases, and in many 
parts of the work several of them are observed 
upon, and explained, this Index, by enabling the 
reader to bring every thing relative to the same 
case under his review at once, will supply him 
with valuable Readings and commentaries upoi^ 
most of them. 

Thus I have explained the nature and plan of 
this volume. I now dedicate and consign it to 
the use of my profession. If it has at ail done 
justice to the great judicial qualities of those who, 
at present fill the Bench, it will be acceptable to 
my CO temporaries and posterity. If I have 

* In this fourth edition all the cases of which an original 
Repoit is given are thrown tugciht^r into ooe Index. 
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failed in that respect, those qualities are so uni* 
versally felt and acknowledged, that no reputa- 
tion can suffer but my own. Even with regard 
to myself, whatever may be the success of the 
work, the intention, at least, cannot meet with 
disapprobation ; being no other than to render 
some service to the public, by communicating to 
lawyers in general, the fruits of my private in- 
dustry and labour. The nature of the under- 
taking precludes that sort of ambition by which 
authors are so often animated; and my utmost 
aim will be attained, if I shall be found to have 
merited, in any degree, the humble praise of 
useful accuracy: Ubi ingenio non erat locus f 
cur^e testimonium promeruisse contentus. 
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riillE additions which have been made to the 
-*- following work will be obvious to the readei*. 
As a new impression was called for, it would 
liave been unpardonable not to aim at improve- 
ment. But it was due to those who are pos- 

• 

sessed of the former edition, to render this as 
little prejudicial to its value as possible. Op 
that account, the new cases, notes, and refer- 
ences, have been printed in a detached pamphlet, 
on paper of the same size with the first edition. 
From the Icnsrth of some of the additional notes, 
new pages were found necessary, otherwise the 
same number would have extended sometimes to 
several leaves, and, though that lias been prac- 
tised in the enlarged editions of some law books, 
it is a method which seems to me not fit to be 
imitated; because it defeats, in a great degree, 
the end of numbering the pages. Hut the pages 
of the former edition are priuted on the margin 
of this, and the pages of this may be written on 
the margin of the former : by which means, cases 
or passages cited according to the one or the 
other, will be found without difficultv in either. 
Some may think, the enlarged size of the work 
has rendered it too bulky for one volume ; two 
title pages, therefore, arc printed, that those 
who choose may have it bound up in two. 

Lincoln's Inv, 
Jan. I, 17S0*. 
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A NEW impression of these Reports being 
•^^ called for, it has been thought adviscablc 
to print them in octavo, as that form seems now 
to be generally thought the most convenient. 
The reader will find some additional notes and 
references in this edition, but they are not nu- 
merous enough, nor of sufficient importance, to 
be printed apart, as was done with respect to 
^e former additions. 

Lincoln's Ink, 
Jan. 1, 1791. 
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THE former editions of these Reports havipgi 
been out of print, the noble and learneci 
person who originally compiled them was re- 
qaestefl to publish a fourth ; and had commenced 
the task of preparing it for the press. Fiiiding/ 
however, that his occupation in public business 
did not allow sufficient time for such an under- 
taking, Lord Glenbervie was obliged to devolve 
that task upon anotlier. 

The present editor is very sensible of its im- 
portance, even if considered merely as the re-pro- 
duction of an original work so high in character 
nnd authority, and which has become so com- 
bined and interwoven with the learned works of 
other authors, and with the subsequent decisions 
of the Courts. He has been caretul to preserve 
the original witli accuracy, and in such a form 
that references made to former editions may 
apply with equal facility to the present. 

His object has been, in the notes which he has 
added, to point out where and in what manner 
the authority of the original cases has been 
affected since their publication : whether they 
have been confirmed, explained, modified, or 
over-ruled by subsequent decisions in the courts 
of law; and, in seme instances, by the observa- 
tion of text-writers : but he has chiefly confined 
himself to those cases in which the originals have 
been expressly cited. In the execution of this 

b 2 plan 
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plan ho will only claim the merit of having con- 
sulted and 'Stuated fbt hiihscif every case, and 
every passage, ^to which he has given a reference. 
Those who are most conversant with this species 
of task, will be most sensible of its extent ; and 
will be aware how small a proportion the produce 
actually exhibited to the reader, bears to the 
labour employed by an editor, who is anxious to 
ascertain all the authorities that may, by possi- 
bility, apply to his subject. Where search has 
boon fruitless, the editor has taken care to save 
Iho reader's trouble, by omitting the reference. 

The editor is well convinced of the imperfec- 
tion of his work, even upon this limited plan. 

The Indexes have been with much pains re- 

• moulded and combined. The original cases are 
now arranged all together in one mdex, and the 
cited cases in another, whether the report or re- 
ference is contained in the first, or subsequent 
editions. 

The Table of Contents is reprinted as before ; 
the editor not thinking such species of reference 
6f much utility in a book of reports ; but being 
unwilling to deprive the work of that, which 
might be thought an advantage by some readers. 
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CASES 



IRGUED AND DETERMINED 



IN THB 



COHflT OF KING'S BENCH, 



ly 



MICHAELMAS TERM, 



IN THE NINETEENTH YEAR OF THE REIGN OF OEORCE IH. 



Walker and Others, Assignees of Bean, a 1773^ 

Bankrupt, and Mackenzie, and Others, ^m— ^ 

Assignees of Cuthbert, a Bankrupt, agaimt ^^^l* 
Witter. 

ZHIS was an action of debt brought in the county of An action of 
Middlesex, on a judgment in the supreme court in ^.mjudl!*^* 
lica.-^The first count of the declaration' was in the meat, ami th» • 
following words : « miliam Witter , late of the parish of SlJ°S^1Sf 
iS/« Mary U Bone, in die counW of Middlesex, Esq. was ground of ibe 
slunmoned to answer Isaac fVaiker, Francis Newton, and {5*^ coSiide^ 
Join Colvill, assignees of the estate and effects of Samuel « proat patet 
Bean, a bankrupt, within the true intent and meanmg of the KT/f^^'"'" 
statutes made and provided, and now in force, concerning jected as snr- 
bankrupts, and Colin Mackenzie^ Thomas Bell, and Aleiy ^"^^ ^^ ^ 
ander Grant, assignees of the estate and effects of Lewis not^pind mT 
Ck/A^^ a bankrupt 4rc. duit he render to them i:.594 0«. 4^. tidxtcoc4. 
V.OL.t B of 



CASES IN MICHAELMAS TERM 

1778 

* ' * ° • of lawiul money of Great Britain^ which he owes to, and 

-^p'^''*^ unjustly detains from, tliem.— For that whereas the said 5a- 
ALKER ^img/^ Lezois, * and also one David Bean^ since deceased, m 

WiTTE^a ^^ liiFe-time of the said Davids and which said Davidy after* 
wards, and before ' the said Samuel and Lewis became bank- 
*[ 2 ] nipt, died, and tlie said Samuel and Lewis survived him ; 
that is to say, at Westminster in the county of Middlesex^ 
heretofore, to wit, on the last Tuesday in May, in the sixth 
year of the reign of our sovereign lord the now king, and 
m the year 1766, in a certain court of record of our said 
lord the king, called the supreme court of judicature held for 
our said lorrl the king, at the town of St. Jago de la Fe^a, 
in the county of Middlesex, in and for the island of Jamaica, 
and within the jurisdiction of the said court, on the said last 
Tuesdaif of May, in the said sixth year of our said lord the 
now kmg, and in the year 1766, before the honourable 
Thomas Beach, Esq. chief judge of the said court, and his 
associates then sitting judges of the same court|^k¥ the con-^ 
sideration and judgment of the same court, recov^ed against 
the said William a certain debt of £210 current money of 
the said island oi Jamaica, and also £\ 16s. 3 J. for their 
costs and charges by them, about dieir suit, in that behalf 
expended, to the said Samuel, Lewis, and David Bean, in 
the life-time of the said David, by the said court, of their 
assent adjudged, whereof the said William is convicted, a^ 
by the record and proceedings thereof remaining in the said 
court at the town of St. Jago de la Vega more fully appears; 
which said judgment still remains in that court m full 
force, unreversed, unpaid, and unsatisfied ; that is to say, at 
Westminster in the said county of Middlesex ; and that nei- 
ther the said Samuel, Lewis, and David, or either of them, 
in the life-time of the said David, nor the said Samuel and 
Lewis, or either of them, since his decease, nor the said 
Isaac, Francis, John, Colin, Thomas, and Alexander, as 
assignees as aforesaid, or eidier of them, have yet obtained 
execution of the aforesaid judgment, and the ^aid Isaac, 
Francis, John, Colin, Thomas, and Alexander, in fact say, 
that the debt, costs, and charges aforesaid, so recovered a3 
aforesiod, amount to a large sum of money, to wit, to the 
ium of £\&^ 85. 9d, of like lawful money of Great Britainj, 
that is to say, at Westminster aforesaid, in the said county of 
Middlesex, whereby an action hath accrued to the said Isaac, 
Framis, John, Colin, Thomas, and Alexander, as assignees 
as aforesaid, to demand and have, of and from the said Wit- 
Ham, the said sum of ^158 Ss, 9d. of lawful money of 
Great Britain, parcel of the sum of £594 Os. 4d. above 
demanded." — Then tliere was a second count in the same 
form, stating a like judgment of the court in Jamaica for 
£60%, and £i 16s. .3a!. costs, of Jamaica currency, or 
4,'435 1 15. 7tf. 9lb&XxB%, being tile teodue of tfae mun <^ 



IN THE NINETEENTH YEAR OF GEORGE lU. 

£594 OS. 4d. demanded in the acUon.-^The deifendant^ be- 
^des nil debet, pleaded also to the first count, '^ Thai there 
is not any such record of the recovery of the said debt, costs, 
and charges, in the said first count of the said declaration 
mentioned * against him the said William y in the said court 
of record of our said lord the king, called the supreme court 
of judicature held for our said lord the king at the said town 
of St. Jago de la Fega, in the said county of Middlesex, in 
and for the said island of Jamaica, and within the juris- 
diction of die said court, before the honourable Thomas 
Beachy Esq. chief judge of the said court, and his associates, 
then sitting judges of the same court, as the said plaintiffs 
have, in the said first count of their said declaration, alleged^ 
and this he is ready to verify ; wherefore, ^c/* — ^There was a 
similar plea to the second count. — Upon the 712/ debet, the 
plaintiffs took issue, and the trial coming on at the sittings 
m Wesiminster Hal/, after Easter Term 1778, a verdict was 
found for tlie plaintiffs. — ^To the pleas of mil tiel record, the 
plaintiffs replied, that there was such record, ^c. (in the 
words of the pleas) '' and this they the said plaintiffs are 
ready to verify by the said record ; and thereupon a day is 
given to the said plaintiffs on, S^c, to come before our said 
lord the king wherever, S^c. to produce the said record, and 
the same day is given to the ^aid defendant." 

In Triniiu Term, 18 Geo. 3. these issues in law^ came on 
to be argued ; the judgment on which the action was brought 
having been brought into court, under the seal of the court 
of Jamaica. 

The Solicitor-General (Wallace,) and Thinning, for the 
pla'uitifls ; Graham, Bower, and S. Heywood, for the defcn- 
dant.^-The case stood over till this day, when it was again 
argued by the same counsel. 

For the defendant, several grounds were taken. It was 
contended, that an action of debt could not be maintained 
on a judgment in a foreign court ; pr, that, if debt would lie^ 
yet it could not be maintained as on a. specialty, but that 
the consideration of the judgment ought to be shewn in the 
declaration, lliat, if this judgment were to be considered 
as a specialty, the court had no jurisdiction, because actions 
on ju(^ments are local,' and must be tried in the county where 
die judgment is given. — ^These objections, if successful, would 
have entitled the defendant to an arrest of judgment on the 
vercfict found for the plaintiffs on the nil debet. — On the 
issues joined on the nul tiel record, it was insisted, that there 
must be judgment for the defendant, because the judgment 
in Jamaica was not a record, in the proper legal sense of the 
word. 

For the plaintifis, it was said, that it is an established 
maidm, that, where indebitatus assumpsit will lie, debt will 
also lie; and that this court had determined; in ^ case of 

B 2 Crawford 
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Walker 

against 

Witter. 
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Walker 
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Crawford v. Whittal (a) \\\ that indebitatus assumpsit 
may be maintained on a foieign judgment [f. 1]. That it vvas 
also determined, in that case, that the judgment is, of itself, 
prima facie evidence of tlie debt, and, therefore, the plaintiff 
IS not bound to shew any other consideration. That in Sin-- 
clair V. Fraser (b)^ which was an appeal from tlie court of 
session in Scotland to the house of lords, in the case of an 
action brought in that court on a judgment in Jamaica j it 

was 



[1] The Case of Craxojord v. Whit^ 
ial was argued and determined in B, R. 
H. 13 G. 3. It was au action of in- 
debitatus assumpsit f brought by Craw- 
ford^ as administrator of one Ilar^ 
grave^ in which be declared, that the 
defendant was indebted to him, as 
administrator, ** in the sum of £7^7 
sterling, for 6^04 rupees 10 annas and 
9 pice, of current money of Bengal 
in the East LtdieSy by a certain judg- 
ment of the honourable the mayor's 
court at Calcutta^ at JFor^ fViUiofn in 
Bengal aforesaid, hoi den before, JfC, 
before that time, viz. on, Spc. ad- 
judged and awarded to be paid by the 
said defendant to the said plaintiff, as 
administrator- as aforesaid, for a cer- 
tain demand of the said plaintiff, as 
administrator as aforesaid, sued and 
prosecuted in the same court, of 5S01 
rupees, ^c. together with interest due 
thereon from, S^c. till, ^c. at the rate 
of, i^c, being, Spc. current money of 
Bengal aforesaid, and costs of suit, 
keing, 4'C* ii^s^ing togetlier the said 



sum of 690^ rupees, 4-c. which said 
judgment is in force and unsatisfied ; 
and which said 690^ rupees, S^-c, at 
the lime of rtcovcring the said judg- 
ment, were and yet are of the value 
of the said £7^7 ; and being so in- 
debted, the defendant, afterwards, iu 
consideration of the premises, under- 
took to pay." — ^There were other 
counts to the like effect ; some of them 
stating the sum only in East Indim 
money, — some varying the amount, — 
and some stating the judgment, with* 
out adding, ** for a certain demand, 
SfC.'* — ^The defendant demurred spe* 
cially to this doclaration, and shewed 
for cause, that there was no profert 
of the letters of administration. — It 
was argued, on Tuesday^ the gth of 
February^ by Feamley for the defen- 
dant, and Mansfield for the plaintiff^ 
-—Two points were made for the de- 
fendant? 1. 7*Aat assigned for cause 
of demurrer ; 2. An objection to the 
svbstance of the declaration, viz. that 
the grounds of the judgment abroad^ 
and the cause of action there, ought 

to 



(h) Cited in the Duchess of Kingston's Case^ p. 64. 



[f. 1]. But if in assumpsit onra fo- 
reign judgment by default, it appears 
on the face of the proceedings, that 
the party was only summoned by 
nailing up a copy of the declaration 
on tlie court-hottSa door, no action 
will lie : although it be a law of the 
colony in which the judgment was 
given, that such summons shall be 
good against all persons ahseftt from 



the colony. For it shall be taken that 
such law was intended only to apply 
to persons present within the juris- 
diction at the commencement of the 
suit ; and if the law expressly pur- 
ported to apply to all persons not 
present in the colony, such law could 
not be binding on the rest of the 
>irorld. Buckatum t. UMckcTf S East. 
192. 
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WBs laid down, as a- general principle^ that such a judgment 
is prima facie evidence of a debt^ though it is competent 
to the. defendant to impeach the justice of thejudgment^ by 
shewing it to have been irregularly^ or unduly, obtained. 
That the plea of njd tiel record was absurd, and that the 
judgment ought to (K the same as if there had been no such 
plea. 

Upon this, and the former occasion were cited (among 
other authorities) besides Crauford v. IVhiUal, and Sifirlair 
r. Fraser, the cases of 0/ive v. Gzvin (c), Otway v. JR^rm-* 
stjf (d), and Campbell v. Ilall (e). f I 

Lord 
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to have been shewn. The cases of 
Duplein v. De Roven (f)^ and Bowles 
V. Bradshaw (g)y (which was indM- 
ishis assumpsit on a judgment in tho 
court of Exchequer in Ireland) were 
cited. As to the first point, the court 
said, that profert of the letters of 
administration was unnecessary ; be- 
cause, in this action, the plaintift' had 
no occasion to have described himself 
as administrator [t:^] .-Second point; 
^</o;i. Just. The declaration is suffi- 
cient; we are not to suppose it an 
unlawful debt. Ashhurst^ Just. I 
have never seen this doubted; I have 
often known assumpsit brought on 
judgments in foreign courts; the 
judgment is a sufficient consideration 
to support the implied promise. — 

Judgment for the plaintiff. In the 

case of Sinclair v. Fraser, an action 
had been brought by Stnclair in the 
court of session in Scotland^ upon a 
judgment of the supreme, court in Ja^ 
moKa. The court of session deter- 
mined that the plaintifi^ was bound to 
prove before them the ground, nature, 
and extent, of the demand on which 
the judgment in Jamaica had been 
obtained, But, upon an appeal to 
the house of lords, they reversed the 
decisiop of the court below, pro- 



nouncing the following special order 
of reversal : " It is declared, that the 
judgment of the supreme court of 
Jamaica ought to be received as evi- 
dence primd fade, of the debt, and 
that it lies upon the defendant to im- 
peach the justice thereof, or to shew 
the same to have been irregularly 
or unduly obtained : it is therefore 
ordered and adjudged, that the 
said several interlocutors complained 
of bo, and the same are hereby rc« 
versed." (hJ—Vihile the case of IVal^ 
Iftr V, Witter was depending, a writ 
of error was to have been argued in 
the Exchequer chamber, in a cause of 
Plaistow V. Van Uxem, which is the 
last case that has arisen upon this 
question relative to foreign judgments. 
It was an action of indebitatus as* 
sumpsit in B. R, on a judgment in a 
court called the court of ordinance 
at Ghent. The plaintiff Van Uxem 
had a verdict> and judgment, upon 
the second count of his declaration, 
which only stated that the defendant 
was indebted to the plaintiff in, SfC* 
upon and by virtue of a judgment 
obtained in the said court ; '* and 
" being so indebted/' 4^« without 
saying any thing of any demand for 
which the judgment was given.— 

iearhroji 



(c) T. l658. Hard. 118. 

(d) E.llG^ 2. B. R. 2 Str. IO9O. 
fej itf. 15G.3,B.R. 

t 1 Since reported, Cawp^ 204. 

CO 2 Vern. 540. 

(gj M. 22 Geo. 2. MSS. 
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[a>] S. P. Bonafous v. Walker, 
J?. R. M. 28 Geo, 3. 2 Term Rep. 
126. 128, n. CaJ. 

(h) 4th March, 1771» cited in the 
Duchess of Kingston's Trialy 11 Hargr^ 
St. Tr, J 22, col. 2. 
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Lord Mansfield, now and on the former occasion, said^ 
that the plea of nul tiel record was improper. Though the 
plaintiffs had called the judgment, a record, yet by the 
additional words in the declaration, it was clear Uiey did not 
mean that sort of record to which iinplicit faidi is given 
by the courts of Westminster Hall. They had not misled 
the couit, nor the defendant, for tliey spoke of it as a record 
of a court in Jamaica. The question was brouglit to a 
narrow point, for it wtis admitted on the part of the 
defendant, tliat indebitatus assumpsit would have lain, [f. 2.] 
and on the part of die plaintiffs, that the judgment \vas only 
prima facie evidence of the debt. That being so, the judg- 
ment was not a specialty, but the debt only a simple-con- 
tract debt; for assumpsit will not lie on a specialty. Tlie 
difficulty in the case had arisen from not tixing accurately 
what a court of record is in the eye of the law. Tliat 
description is confined properly to certain courts in England^ 
and their judgments cannot be controverted. Foreign 
courts \^^ 1], and courts in England not of record, have not 
that privilege, nor the courts in Wales^ S^c. but the doc- 
trine in the case of Sinclair v. Iraser, was unquestion- 
able [-f- 2]. Foreign judgments are a ground of action every 
where, but they are examinable, [f. 3]. He recollected a case 

of 



Bearcrqft had moved the court of -ff.R. 
in arrest of judgment, but was refused 
a rule to shew cause. — The plaintiff 
in error assigned for errors, specially, 
That it did not appear by this second 
count upon what account thejudg* 
ment abroad was given ; and that it 
did not appear that it was given on 
account of any just debt, or for any 
other good and sufficient cause of 
action. — ^The cause was set down for 
argument on the 26th of Juire, T. 18 



Geo 3. but no body appeared to argue 
on the part of the plaintiff in error ; 
and the judgment was affirmed of 
course. 

[<C> l] According to his lordship's 
opinion in Bernardi v. Motteux (infra 
581.) the judgments of foreign courts 
oiadmiraUi/y as to matters within their 
jurisdiction, cannot be controvertctl. 

[t 2] S. P. in the Court of Session^ 
Cochran v. The Pari of Buchan, June 
l6*9S. Sir H, Dalr. Decisions 1. 



[f. 2] In Herrxsv. Jamicson, 5 T, R. 
553. it was said by the court, that 
debt will lie for interest of money ; 
and this case was referred to as an 
authority, to shew that wlierever tn- 
debitatus assumpsit will lie, dtht will 
also lie. 

[f. 3.] S. P. per Butler, J. in Messin 
V. Lord Massareene and Wife; in which 
case the court refusi^d to nfer to the 
Master to see what was due, and to 
permit the plaintiff to enter up final 



judgment without a writ of inquiry* 
4 T. K. 493. 

But in an action on a foreign judg- 
ment recovered on bond, the plaintiff 
may recover damages beyond the 
penalty of the bond, as well as in an 
action on a judgment in a court of 
record here. M^Clure v. Dunhin^ 
1 East, 436. 

In pleading a justification under the 
authority of a foreign court, it is not 
sufficient to allege, generally, that 

tlie 
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of a decree on the chancery side in one of the courts of great 
sessions in Wales^ irom which there was an appeal to the 
house of lords, and the decree affirmed there ; afterwards, 
a bill was filed in the court of chancery, on the founda- 
tion of the decree so affirmed, and Lord Hardwicke diought 
himself entitled to examine into the justice of the decision 
of the house of lords, because the original decree was in 
the court of fValeSy whose decisions were clearly liable to be 
examined [f 3]. — [<C^ £] (He also mentioned a case on tlie 

mortmain 
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[t 3] 1 Eq, Ca. Ahr. 83. jH. 3. /*- 
quicrdo V. Forbes, B, R, H» 24 Geo. 3. 

[<©* 2] Galbraith v. Neville, B. It. 
E. 29 Geo 3. Action of debt on a 
judgment in the supreme court of Ja- 
nittica. Verdict for the plaintiff; and 
a rule to shew cause why there should 
not be a new trial. Law, for the 
plaintiff; Bowery for the defendant. 

Lord Kenyon, I cannot help enter-, 
tainingvcry serious doubts concerning 
the doctrine laid down in Walker v. 
Witter y that foreign judgments are not 
binding on the parties here. But when 
I am told that Ix>rd Hardwicke did not 
hold himself bound by a decree on the 
chancery side of the court of great ses- 
sions in Wales ^ affirmed in the house of 
lords, 1 own I am quite lost in a maze. 
How such a decree could have come in 
revision before Lord Hardwicke, as 
chancellor, I cannot conjecture. It is 
perfectly well known, that the cowrt 
oi great sessions is an independent tri- 
bunal, from which no appeallies to the 
court of \chancery. There certainly 
must have been something else stated . 
that docs not 'appear in the report. 
The proceedings in Wales might pos- 
sibly have aflected the rights of persons 
living out of that jurisdiction, in such 



a case, a prohibition would be granted, 
and the rights of such persons would 
not be bound. Perhaps when thos^ 
rights afterwards came in question, 
on a similar ground, in the court of 
chancery, Lord Hardwicke might say, 
that he should not consider himself 
as bound by the decree in Wales, 
except as far as any deference might 
be due to the personal authority of 
the judges who had determined the 
question there. But to say, that he 
could alter or open the discussion of 
those rights which had been finally and 
lawfully settled there, is a position 
against which I must enter my protest. 
In Moses v. Macferlan (1), Lord 
Mansfield said, " The merits of a 
judgment can never be over-haled by 
an original suit, cither at law or In 
equity. Till the judgment is set aside, 
or reversed, it is conclusive, as to the 
subject matter of it, to all intents and 
purposes (2)." And though, in the 
Duchess of Kingston's Case, it was 
held, that the judgment of the eccle- 
siastical court migiit be examined^ 
yet that was on the ground of fraud* 
The judges, there, were of opinion, 
that you might reply per fraudem to 
a j udgment. That is not an authority 

for 



(1) B.R.E. 33 Geo, 2. 2 Burr. 1005. (2) Burr. lOOp, 



the defendant acted by the "orders of diction was, or what the nature of the 

such court, and that the subject was proceeding, orwhether the act justified 

within its jurisdiction, without shew- were an absolute or only a temporary 

ing whether he acted as party or seizure. Colletty. LordKeiih, 2 East, 

officer of the court, what the juris- ft6o. 
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mortmam acts to the same purpose) — Debt may be broiig^- 
for a sum capable of being ascertained, though not ascertained 
at die time of tlie action brought. — (It had been said at the 
bar, that the value of Jamaica currency was fluctuating and 
uncertain)— It is not necessary that the plaintiff in debt, 
should recover the exact sum demanded \^^ 4]. 
WiLLES, Justicey of the same opinion. 

ASHHUK5T, 



for saying, that wc can revise the 
judgments of the lowest courts in 
foreign countries, whore they have 
cempetent jurisdiction.— His lord- 
ship then made some observations on 
the particular evidence in the case, 
inrhich it is unnecessary to state. 

Buller, Justice^ The doctrine which 
was laid down in Sinclair v. Fraser has 
always been considered as the true 
line ever since ; namely, that the fo- 
reign judgment shall bo primd facie 
evidence of the debt« and conclusive 
till it be impeached by the other party. 
I have often heard Lord Mansfield re- 
peat what was said by Lord Hardwicke 
m the case alluded to from f Vales ; 
and the ground of his lordship's opi- 
nion was this : when you call for my 
assistance to carry into effect the de- 
cision of some other tribunal, you 
shall not have it, if it appears that you 
are in the wrong ; and it was on that 
account, that he said, he would exa- 
mine into the propriety of the decree. 
As to actions of this sort, seo how far 
the court could go, if what was said 
in Walker v. Witter were departed 
from. It was there held, that the 
foreign judgment wasonl^ to be taken 
to be right prinid facie ; that is, wc 
will allow the same force to a foreign 
judgment, that wc do to those of our 



own courts not of record. But, if the 
matter was carried farther, we should 
give them more credit ; we should 
give them equal force with those of 
courts of record here. Now a foreign 
judgment has never been considered 
as a record. It cannot be declared on 
as such, and a plea of nul tiel record^ 
in such a case, is a mere nullity. How 
then can it have the same obligatory 
force ? In short the result is this ; 
that it is primd facie evidence of the 
justice of the demand 4n an action of 
assumpsit^ having no more credit than 
is given to every species of written 
agreement, viz, that it shall be con- 
sidered as good till it is impeached.— 
He thou also remarked on the parti- 
ticular evidence. 

The rule made absolute ; the court* 
recommending, that the question of 
law should be put on the record^ 
if it should arise again on the second 

trial t »*•*]• 

Vidcy as to the conclusive nature of 
foreign judgments, Burroughs v. Ja» 
mineau^ Cane. M. IS Geo. 1. 12 Vin. 
87- pi- 9. Ca. Temp. Hardw. 87- 
Boucher v. Lowson^ B. R. H. 8 Gto. 2* 
Ca. Temp." Hardw. 85. 89. 

[t 4] ^^lett v. Low, C. B. T. 
18 Geo. 3. 2 Blackst. 1221. 



[p. 4]. Mr. East, in the 5th vol. of 
bis Reports, p. 475, says, ** accord- 
*• ing to my note of the case, the rule , 
** Hood over from Easter 29th to 
" Mich. 31st G. 3. tor the court to 
** advise upon it; when Lord Kenyon, 
^ C. J. said, that the court had con- 
* sidercd the mutter, and were all of ' 
^* opinion that no new trial ought to 
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ha granted. , He added, that with- 
out entering into the question how 
far a foreign judgment was impeach- 
able, it was at all events clear, 
that it was primd facie evidence of 
the debt ; and they were of opinion, 
that no evidence had been adduced 
to impeach this ; and therefore dia* 
charged the rule." 
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SHHURST, Justice, of the same opinion.— 'He said, that, 

in wmdebitatus assumpsit on a foreign judgment, the judgment 

b ^le^Ti as a consideration; and, wherever indebitatus 

mpsit can Ije maintained, debt will lie. 

IcLLER, Justice, of the same opinion. — He observed, that 

all the old cases shew, tliat, whenever indebitatus assumpsit 

\& vnaintainable, debt also is, ^Fill S/ade*s case, a notion 

prevailed, that, on a simple contract for a sum certain, the 

acVion must be debt : but it was held in that case, that the 

p^^^tiff had his election either to bring assumpsit, or debt. 

»y the arguments in Vaughan (a), it seems the doctrine of 

^tade^s case was not approved of at first, and from the 

inanner in which tlie statute of 3 Jac, 1. c. 8. is penned, it 

is probable the action of assumpsit was not then mucli in use 

in «uch cases. Afterwards, however, it became very general, 

and that w the reason why we meet with no iastances iu 

the books, of debt brought on foreign judgments. As to the 

point that the judgment is not a record, and that the de* 

fendant must have judgment on the pleas of nul tiel record, 

Aere is no foundation for it, l^eoause it is stated to be a 

judgment of a court in Jamaica. As such it is to be tried 

by the country, (as it might have been in this c:i.^, on the 

nil debet,) and not by the court. ITie prout patet per Te- 

cordum in tlie declaration, is absurd and may be rejected, 

and the plea of nul tiel record is a mere nullity [f. o]. The 

plaintiffs have done right to state the judgment in the 

manner they have done, because that is matter of de* 

scription. 

Judgment for the plaintiffs. 
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[f. 5]. So where it was alleged in a 
f)eclaration in case for un escape, that 
/. 6'. being in custody on mesne pro- 
cess, was brought by a habeas corpus 
befonf a judge, and committed to the 
marshall, •* as by the nxord thereof 
•* now remaining in the court of our 
** said lord the now king, before the 
" king himself manifestly appears,'* 
the court held, on the authority of this 
case, that the allegation was either im- 
pcrtiiicnt, and to be rejected without 



requiring proof; or at any rate that thd 
production of the writ and return, 
which are quasi of record, was suf- 
ficient proof. Wigley v. Jones, 5 East. 
440. 

The plea of nuftiel record is good, 
since the union, to an action on an 
Irish judgment ; but it must con- 
clude to the country, and not with 
a veriiicatiun. Collins v. Lord Ma* 
tAcWf 5 Efist, 475. 
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Fri.iay, i3ih SiMPSON and Others, against Johnson and 

Nov. ' jr^ t I 

Others. ' 

When a bastard HPHIS was a case rescH'ed for the opinion of the court, 
having a dif- A on an action of debt, on a bond. — ^^ITie cause was tried 
iromii!em!nhcJ, bcforc Eyre, BaroTiy at the last assizes for the county 
lives with her fur of Esscx. The substance of the pleadings was as follows : 
Ti»h where 01^" — -^^ phiinliffs having declared in the usual form, the de- 
bast3rd\ settle- feadauls craved oyer of tlie condition of the bond, which was 

^iHtil; T' i» ^»^^« ^ o***^ ;— " Whereas Jemima IVass, of fVickham 

" St. Paul aforesaid, single woman, hath by her voluntary 
** examination taken upon oath before Charles Hurrel, Esq. 
'' one of his Majesty's justices of the peace in and for tlie 
'< said county, declared herself to be with child, and that 
'< the said child is likely to be bom a bastard, and to h6 
*' chargeable to tlie said parish of Wickham St. Paul, and 
" that James Johnson above named, wheelwright, ^ father 
" of the said child ; now the condition of the above obliga- 
'^ tion i3 such, that if the said James Johnsony his heirs, exe^ 
** cutors, or administrators, do, and shall from time to time, 
'^ and at all times hereafter, fully and clearly indemnify, 
** and save harmlessy as well the abovenamed churchwaraem 
" and overseers of the poor of the said pai*ish of fVickham 
" St. Paul, and their successors for the time being, as also 
'* all and singular the other parishioners and inhabitants of 
** the said parish of Wickham St. Paul, which now are, or 
" hereafter shall be for the time being, of and from all manner 
" of costs, taxes, rates, assessments, aud charges, wliatsoever, for 
^' or by reason of the birth, education, and maintenance of the 
*' said child, and of and from all actions, suits, troubles, 
^4 . <* and other demands and charges whatsoever touching and 

r g ] " concerning the same ; — ^Then this obligation to be void, 
" otherwise to remain in full force" — ^They then pleaded that, 
after the execution of the bond, and after the woman had de- 
clared that she was with child, that die child was likely to 
be bom a bastard, and to be chargeable to the parish of 
Wickham St. Paul, and that Johnsoii was the father, she 
removed herself voluntarily from Wickham St. Paul, to the 
parish of Guestingthorpe, and \vas there delivered of the same 
bastard child, by reason whereof the said child nfas lawfully 
settled in the parish of Guestingthorpe, and was not, nor at 
• any time since its birth had been chargeable to, or lawfully 

settled in the parish of Wickham Sf. Paul; and that if the 
abovenamed churchwardens 'and overseers of the parish of 
Wickham St. Paul, and their successors for the time being, 

amf 
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and die pariahioners and inhabitants of the said parish, or anj 1778* 
of them for the time being, had, at any time, from the ^^^_^ 
making of the bond, been damnified by reason of the birth, Simpson 
education, and maintenance of the child^ or by reason of any against 
action, suit, trouble, and other charge whatsoever touching Johnson. 
the same, they hud been so damnified of their own proper 
and voUmtiiry acts, and wrongs, and against the will of the 
said Johnson the reputed futlier of the said bastard child. 
The plaintifls replied, that the parish of Wickham St. Paid^ 
before, and at the time of tlie birth of the child, was, and still 
continued to be, the place of the mother^s legal settlement y 
and that, soon after her delivery, she returned lo fVickham 
St. Paul J and brought the child with her, to be tliere 
pursed and nurturedy that tlie child had remained there ever 
since, being still under tlu*ee years of age, and that from the 
return of the mother with the child, till the bringing the 
action, neither Johnson, nor any other person on his behalf, 
had found any provision for the child ; by reason wliereof the 
inliabitants and parishioners of Wickham St. Paul during that 
time, lest the child should die for want of necessary food and 
nurture, were forced to expend, and did expend, the sum of, S^c, 
m providing necessary food for the said child, and so were, 
otherwise dian of their own wrong, damnified by reason of 
the maintenance of the said bastard child. The defendants in 
their rejoinder said (as before) that the inhabitants and pa- 
rishioners of Wickham St. Paul had laid out the money 
mentioned in their replication, of their own wrong, and were 
damnified of their own wrong ; on which rejoinder issue was 
joined. The jury found a verdict for the plaintiffs with one 
shilling damages.— The facts, as stated in the case, were these; 
Tlie defendant Johnson being apprehended by virtue of a 
warrant under the statute of 6 Geo. 2. c.S. gave the bond [ 9 I 
in question to indemnify the parish of Wickham St. Paul. 
Afterwards Jemima Wass was delivered of die child mentioned 
in the pleadings, which was bom a bastard in the parish of 
Guestingthorpe. After her delivery, she returned to the 
parish of Wickham St. Paul, where she was legally settled, 
carrying her child with her, in a state of perfect health, and 
received one shilling and sixpence per week from the plaintiff 
Simpson, one of the overseers of the poor of the parish, for 
the maintenance of herself and her child. No demand was 
made at any time on Johnson^ who lived in the adjoining 
parish of Guestingthorpe, but a demand was made by Simpson 
on Robert Dolbey (one of the co-obligors) to defray the 
expence above stated, which he refused to do. Lastly, 
4ere was no order made by a justice or justices of tlic 
peace, directing the -allowance of one shilling and sixpence, 
or any other sum, to be made by the pansh officers of 
WUkbam St. Paul. 

Pcckkam 
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SiMPsoy 

against 

Johnson. 



The court were so clearly of opinion with the defendants, 
that they would not hear their counsel. — Lord Mansfield 
saidy tliat the payment by the parish officers of fVickham was 
doubly voluntary: first, because there had been no order 
upon them to pay[<C>]; and secondly, because Mey were 
not liable to maintain the child, but tlie parish where it 
was bom ; and they should have applied to die officers of that 
parish [2], 

Judgment for the defendants. 



it 



It 
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[<C^] But if the child had been 
born in their parish, ond they had 
'paid for its maintenance, without an 
order, the action would have lain. 
Haysv Bnianty C. B.T. 29 Geo. 3. 
U. Bi. ^.53[f. 1]. 

[2] This question, viz, *' Whether 
children under seven years of age, 
who are living with their mother for 
nurture, at the place of the mother's 
settlement, but whose own settle- 
" ment is in another parish, 
• [ 10 ] " are to be maintainedby the 
" parish where the mother 
** lives and is settled, and from whence 
'* they arc irremovable, or by the parish 
** where theyaresettlod Jeanne on, and 
was determined in the court of B, R. 
in //. 17 Oco. 3. in the case of the 
King V. the Inhabitants of II eniUnglnn, 
*l'hc case was this: — E/izaUt/i, a 
^inglc woman, with her child Mary^ 
went under a cerlititaie, from Ucm- 
titigton to Darltftgtoii, iii which last 
paWsh she had two bastard children, 
and there became char^^cable. An 
order being thereupon made for the 
removal of her and Mary to Ilcmling- 
toUf she took the two children who 
were born in Darlington with her, 
"they being both under the age of 
emancipation. 'J wo justices made an 
order on the parish of Darlington for 



the maintenance of the two children 
born in that parish ; which order, 
upon an appeal, was quashed. Da- 
venport shewed caus« in support of 
the order of sessions. After mention- 
ing the cases of Wangford v. Brandon ^ 
and others stated in Bum^ (i) he 
made similar observations upon them, 
to those which are to be found in 
Burn's note, viz. that what had been 
said in those cases relative to the 
present question, was only matter 
of argument, * the point in dispute 
in all those cases having been the 
sctttcment, not the maintenance. He 
mentioned that Bum^ in another 
place (k), seemed fully of opinion, 
that the parish of the mother is 
liable ; and contended, that it was 
contrary to the spirit and intention 
of the 18 FA. c. 3. to burthen the 
parish where bastards are bom 
with their support. That the in- 
convenience of such a practice would 
be very great, in many cases where 
the two parishes might be situ- 
ated at opposite extremities of the 
kingdom. That there is no statute 
w Iiich gives the justices any authority 
to make an order for the maintenance 
of children on a parish where they 
do not actually reside. That there 
arc only twp instances where a power 

of 



CiJ 3 Burns Just. p. 336, 337, 
' I3th Ed. 



(k) p. 32(>. 



[p. 1] In which this case was referred 
to as an authority for the point here 



first stated ^y Lord Manffi^ldj and 
over-ruled by the Court. 
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of that nature is vested in justices, 
viz, 1. Where it is necessary to assess 
one parish in aid of the poor-rate of 
another; and 2- in the cases of paupers 
improperly removed. That it would 
be much more expedient, that the 
parish which is bound to maintain 
the mother, should also maintain, as 
casual poor, the children which she 
had a right to bring with her, and 
which could not be taken from her 
before the age of seven ; and that he 
had been informed, that the practice 
had been conformable to what he 
contended for. Wallace was going to 
answer Davenport, but the court 
fto{>ped him, and said that the point 
wu* clear and settled. — Lord Matis- 
^fitld. — Mr, Daienport has cited no 
authorities in support of Dr. Burn's 
proposition, and there are many 
against it, viz. " Rex v. St. Giles's in 
" the Fields (I), Rex v. Wangford {mj, 
'• andKejT v, Samnmdham'' ^n^, which 
is directly in point. The practice is 
also agreeable to those cases. — Astoiiy 
Just, cited another case, where it was 
directly held that the parish where 
the settlement of the nurture child is, 
nhall maintain it. — J udgment to quash 
the order of sessions and confirm the 
original order by which the parish of 
Parlingtou was charged. 

The case of Saxmundham is very 
short in Fortescue (o)^ and the point 
is merely stated as a position, with- 
out the facts or orders, or the rea- 
soning of the court. But the case of 
the inhabitants of Shermandbury v. 
BoheyfoJ, which Mr, Davenport men- 
tioned in liis argument, was exactly 
the same with the present, for there 
can be no distinction (as to this ques- 
tion) between bastards and legitimate 
children, who have a different settle- 
ment from their mother. In that case, 
a woman with three children, all 
under seven, being settled iu Shermand- 



1778 



SfMpsoir 
against 

JOUNSOX. 



u 



a 



« 



bury, married a. person 
Si'ttled in Bolncy, After 
the marriage, the mo- 
ther and the three chil- 
dren were sent to Bolney. 
The parish ofShermand' 
Lury, before the marri- 
age, allowed three shillings /»fr week 
for three children ; and the payment 
being discontinued after the marriage^ 
on complaint of the parish of Bolftejf, 
two justices made an order that5Aer- 
niandbury should continue to pfiy tht 
three shillings. The sessions, and 
afterwards the court of B. R. con- 
firmed the order of the justices. And 
the court said, " This case is within 
" the equity of the statute for the 
•* relief of the poor, and there is no 
reason that Shermandbury should be 
discharged of the children by their 
mother's marriage.'^ This case is 
cited in Bott from CartheWy but for 
another point. It has been supposed 
that there might be difficulties in ob- 
taining and enforcing an order, in a 
case like the present. But the case 
of Shermandbury v. Bolney shews, that 
the justices of the county in which 
the parish liable is situated, ought 
to make the order, on the com- 
plaint of the parish officers of the 
parish where the mother lives. The 
order in the case of Hetnlington was 
probably made in the same manner^ 
The inconvenience when the two 
parishes are at a great distance from 
each other, is only similar to what 
is experienced on appeals brought on 
removals from parishes at a great dis« 
tance. As to the method of enforcing 
the order, it may be done by indict- 
ment, or perhaps the parish officers, in 
whose behalf it is made, might maintain 
a special action of assumpsit against 
those upon whom it was made^ Vide 
Ranny.Grecn,B,R.M. ijGeo.S. [t5l, 
where the court held, that when per- 
sons 



rlj T. 6 ^ T Geo. 2. Burr. Settl. 
Cases, No. 2. 
Cm J 12 JVil. 3. Fortesc. 307. 
{ffj Transcribed by Bott, p. 254. 



foj Carth. 279- 

[t5] Rex V. Toms. E. 20 Geo. 3. 
Injra^ p. 401. Rann v. OrteHy since 
reported, Coa^. 474. 
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Bean against Stupart. 

A varranty on ^T^HE plaiiitifF insured the ship called the Martha^ at and 

***hf ^mu"t^* **^'" Lf^^^of^ ^o ^^^ York, the voyage to com- 

tirictiyfoik)wed, meijcc tVom a day specified; and, on the margin of the 

** tt^n^in ti^ policy were written these words, ^^ Eight nine-pounders 

bo4y of the i&^ ^' ^ith close quarters, six six-pounders on her upper decks, 

^m^-^ ^ *^ thirty seamen, besides passefigtnJ' ^The ship sailed from 

betides paMen-° the DowHS otk the 1st of March, and ww taken on the 
gcri," means 10th, by an American privateer, and was sent, with a prbe* 
bei^^i^o'ibe master on board, to make the port of Boston. On the 30th 
•hip's company, of May, the plaudtifF brought this action against Stupart, an 
w^Qonfboy* Underwriter on the policy; on which iS/i//>ar^ paid the pre- 
$^<i» mium into court, and pleaded the general issue. About 

die 6th of July, and before the trial, accounts were re- 
ceived that the ship had been retaken some time in May 
and carried into Halifax, — The cause came on for trial 
before Lord Mansfield, and a special jury, at Guildhall, 
at the Sittings after Trinity ^Tenn, 18 Geo. 3. The defence 
set up was, that tliere were not thirty seamen on board the 
ship, according to the terms of the stipulation in the margin of 
the policy : and, in fact, it appeared upon the evidence, 
that, to make up that number, the plaintiff reckoned the 
steward, cook, surgeon, some boys, and apprentices, and 
some persons described as men learning to be seamen ; and 
that only twenty-six persons had signed the ship's articles. 
It also appeared diat there were seven or eight passengers 
on board. 

Bearcroft, of counsel for the defendant, contended. That 
diis was a warranty, not a representation, and that being 
so, it must be litersdly and strictly compUed with. That sea- 
men meant men trained to the occupation of mariners, either 
such as are called able-bodied, or at least ordinary seamen, 
in opposition to landmen, and could never include boys, 

or 

sons acting under 9, private act of par* the law raises an assumpsit. The same 
llament, make an order by authority of reason must hold in the case of a pub* 
such act for eke payment of money, lie act [f. 2]. 



[f.2.] In these cases there is a legal an action cannot be supported, even 

liability arising from the statute. For upon an express promise, and for a 

cases in which there is only a moral full discussion of these points, see the 

obligation, and upon which it is note to WtnnaU v. Adney, SB.SrP* 

argued by the learned reporters, *that 24d« 
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or the steward, cook, and tmrgeon, of a ship. Thati at waj 
rate, none but those who had signed the articles were to 
be considered as seamen, and then the number warranted 
was not compleat. Tliat, in the late case of Pawson against 
Ewer [3], it had been determined, that the * strict words 
of a representation need not be fulfilled, provided the de- 
parture from them is not materially to the prejudice of the 
msurers, but tfiat, in tlie case of a warranty, it is other- 
wise, thai being a condition, and taken as part of the po- 
licy; and that the circumstance of the stipulation, in this 
instance^ being written on the margin* made no sort of 

dif. 
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£3] Pawson v. Etoerf Pawstm v. 
Smeiif and Pawson v. Watson [t^lt 
which were all actions on the same 
policy, were argued on a motion for 
a new trial in the court of Kuig*s 
Rtmek in Easter term, 18 Geo. 3. The 
case was shortly this:— The broker 
who made the insurance shewed to 
some of the underwriters a paper de* 
iacktd from the policy, containing 
instructions relative to the force the 
ship was to sail with, Vfz. 'M2 g^ns, 
** and 20 men/' There were no guns 
or men on board, when the policy 
was subscribed. Mr. Thornton, the 
first underwriter on the policy, had 
seen the paper (and he had paid). 
Watson and Snell had not seen it. 
Ewer^ who had subscribed after them, 
had ; but they all underwrote at the 
same premium, which was proved to 
be the premium for such a vessel as 
that in question, when sailing with- 
out force. The ship actually sailed 
with only ten guns (four-pounders) 
and six swivels, and with only sixteen 
men and seven boys, besides pas- 
angers. It was proved that boys are 
entered on the ship's books, and con- 
sidered on ship-board as men; and 
that ten guns and six swivels are of 
greater force than twelve guns. That 
upon the whole, the ship was of more 
force than she would have been, if 
the written instructions had been 
ipecificaily adhered to. There were 
verdicts for the plaintiffs ; but on the 



motion for a new trial in one of the 
causes, which was to determine the 
rest, it was contended on the part of 
the defendant, that the instructions 
shewn to the first underwriter (upon 
whom in general all the others rely) 
being in writing, were to be consi- 
dered' as a warranty, which must be 
strictly complied with ; and that it 
had not been complied with in this 
case. The counsel for the plaintiff on 
the contrary maintained, in the first 
place, that the written paper being 
separate from the policy, was only a 
representation, and that it was suffi<* 
cient to comply with it in substance^ 
or to do what was equally beneficial 
to the underwriters ; but, in the se- 
cond place, that the terms had been 
strictly complied with, for that swivels 
were a sfiecies of guns, and thaC boys, 
in the maritime sense, were reckoned 
men or seamen, as opposed to pas- 
sengers. The court were of opinion, 
that the word men in the marine 
language does include boys ; but they 
chiefly went upon the distinction be- 
tween a warranty and a representation^ 
and held that in this case, the in* 
structions, though in writing, yet being 
on a separate paper from the policy, 
were only a representation ; and as 
they had not been departed from frau- 
dulently, nor in a manner detrimental 
to the underwriters, the policy was iu. 
force against them. 



[t6] §ince reported, Cowp,'7H5* 



K 



1778. 

Beaw 

Stupart. 
1 13 ] 



CASES IN MICHAELMAS TERM 

difference [4]. He said die nature of die voyage, which 
* was of a veiy dangerous sort, explained die condition, and 
that real seamen must have been meant. He also argued 
(though but slightly) that, whatever might be the construc- 
tion of die policy, die plaintiff was not entided to recover 
as for a total loss, because jdie ship had been retaken, and 
had never been iftjra prasidia hostium. Witnesses wer« 
examined to explain v hat is generally understood by the word 
seamen f and it was cither in proof, or admitted, that, at the 
custom-liouse and Greenwich hospital, boys are included in 
that word. 

Lord 



[4] At the Sittings at Guildhall 
uftor M, 19 Oeo, 3. in a cause o^ 
Kenyan and another v. Berthotty tl^e 
following word3 were written trans- 
versely on the margin of the policy : 
'* In port 20th of Ji//y, 1770/'—*^ 
The ship was proved to .have sailed 
the 18th o( Juljfy and Lord Mansfield 
held that this was clearly a warranty ; 
and though the difference of two days 
might not make any material differ- 
ence in the risk, yet as the condition 
had not been complied with, the 
underwriter was not liable. But, K 
though a written paper be wrapt up 
in the poHc}', when it is brought to 
the underwriters to subscribe, and 
Uiewu to them at that time ; or, 2. 
even though it be watered to the po- 
lic3^at-the time of subscribing, still 
it is not, in either case, a warranty, 
or to be considered as part of the po- 
licy itself, but only as a representa- 
tion. The first of those points oc- 
curred in a cause of Vawson v. Banie- 
telt Cpjf tried before Lord Mansfield 
at Guildhall at the Sittings in Trinity 
Term, 18 Gco» 3. where the policy was 
the same as in the case of Puwson v, 
JEwer, The counsel for the defendant 



ofTcred to produce witnesses to prove, 
that a written memorandum inclosed, 
was always considered as part of the 
policy. But his lordship said, it was 
a mere question of law, and would 
not hoar the evidence ; but decided^ 
that a written paper did not become 
a strict warranty by being folded up 
in the policy. The second occurred 
in Bize v. Hctcher (q) [t7]> tried at 
Guildhall^ after £. 19^7^0.3. where 
it appeared, that, at the time when 
the insurers underwrote the policy, & 
slip of paper was wafered to it, de» 
scribing the state of the ship as to re- 
pairs and strength, and also men- 
tioned several particulars of her in- 
tended voyage, which particulars, in 
the event, had not been complied 
with. Lord Mansfield ruled, that this 
was only a representation ; and, if the 
jury should think there was no fraud 
intended, and that the variance be- 
tween the intended voyage as de* 
scribed in the slip of paper, and the 
actual voyage as performed, did not 
tend to encrease the risk to the under- 
writers, he directed them to find for 
the plaintiff, who accordingly had a 
verdict [f. l]. 



CpJ Thursday, 25 July, 1779. 
{qj Monday, 31 May, 1779. 



[t7] Infra, M. 20 Geo.S, p. 271. 



[f. 1} But if a policy under seal rf/er 
to certain conditions contained in a 
printed paper without seal or signa- 
;ure, these conditions become part of 
the contract between the parties, and 
mutft be complied with, before the 



assured can recover. Rautledge v. 
Burrell, 1 H, Bl. 254. JVorsley v. 
fVood, 6T.R.7 10. 

Sec 9lioBoy;d€n v. Vavghan, lOEast. 
415.. 
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Lord Mansfield observed^ insummmg up to the jury, 1778. 
tfttt die import of words must be collected from the subject, 
to ndiidi they are applied. That if, in die present case, the 
insured had stipulated for diirty seamen, betides boys and 
iandmeHj^ then it would have been clear diat the terms had 
not been* complied widi; but that, in this policy, seamen 
were contrasted with passengers, and, in that sense, the word 
seemed to include boys as well as men : but he Icit the con- 
struction to the jury. 

Hie jury havmg found a verdict for the plaintiff as for a 
total loss, the defendant, in Uiis term, obtained a rule to diew 
cause why there should not be a new trial. 

On the day for shewing cause. Lord Mansfield, after 
teporting the facts as above related, and that he had left die 
construction of the word ^' seamenT to the jury, observed, 
diat he himself had thought there was little doubt on the 

3ue8tion, after what had passed in the cause of Pawson v. 
sliver. That the warranty might have been so worded as 
only to include able seamen (as if seamen had been opposed 
to landmen); but that, as expressed here, the contrast being 
tvidi passengers, the whole of the crew or ship\s company 
appear^ to be meant. That this was the general maritime 
peaae of the word. 

Bearcrofty and Lee, argued in support of the rule for a 
new trial. They observed, that, although the Solicitor-Ge- 
neral, who had conducted the cause for the plaintiff, had [ 14 ] 
not opened the stipulation in the policy expressly either as a 
ity, or as a representation, but luid insisted that it had 
complied vnth, his lonUiip had assumed it to be a 
wurnnty ; as they said it certainly was* That, being a war- 
lanty, me case of Pawson v. Ewer did not apply, lliat die 
of the word ^ seamen^ is well understood, and the 
between seamen and landmen or boys, as fiiUy 
established as that between x:l«lgymen and laymen. That a 
teaman is only such a person as is liable to be pressed. As 
to the question, whether it was a total ojr an average loss^ 
they cited the case of Hamilton v. Mendez (r), and con- 
tended, that the jury had never taken that point into their 
consideration. , 

Lord MANSFIELD.«-The whole argument for the de« 
Cendant turns upon begging the question. There is no doubt, 
but that diis is a warranty. Its being written on die margin 
makes no difference. Being a warranty, there is no doubt 
but that die underwritefs would not be liable;, if it were not 
complied with, because it is a condition on which the cpn* 
tnct is founded; But the question is, whether, in this war- 
fautjr, die word ** seamen^ was used in the strict literal sense 
or not. If it was, the warranty has not been complied witb. 
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177S. It b a matter of construction. Boys are reckoned seamen^ 
not only at the custom-house, and Greenwich hospital, bot 
in the distribution of prizes. I think the parties were not 
sanguine at tlie trial. Tlie special jury, and the bye-standers, 
were perfectly clear. Tliey hardly seemed to think it a 
serioas question in this cause. ITiere is scarcely now such 
a thing as a ship entirely manned with seamen strictly so 
called. Even on boaid the King's ships, they are satisfied 
with a few strict seamen, and able-bodied landmen make up 
the rest of the crew. I had no doubt of tlie sense of the 
word in this policy, and the jury decided it. With regard to 
the other question, it was stated as a forlorn hope ; but cer- 
tainly, when tlie action was brought, tliere was no prospect 
of a recapture of the ship ; she was considered as totally lost 
in a remote part of the world. Hie report which afterwards 
. prevailed of her being retaken, some mdhths after the cap- 
ture, was loose and general ; — no circumstances known, no 
account of her situatiou, nor of what part of the cargo might 
\)e saved. In short tliere Is no doubt, but that it was a ca^e 
where tlie owner might abandon [f 2]. 

The rule discharged* 



i « ] 



Layton agaitist Pearce. 



L" •?"**' "RY the Lottery act of 1777, (17 Geo. 3. c. 46.) a penalty 
r tvo oi £500 >^ as given to be recovered m a qui tatn action 

against 



Under tn »|fr«e- 

*Kkttii 

one or tvo 
4hiDgi, the op- 
tion i», in the 

Pf »«n who is to ptrform. — If one of the buo things is prohibited under a penalty, no actioft 
will lie lor the prjialty, until Uic party makes his election by performing the prohibited pari 9f. 
the coot net. 



[fi] This case, and those referred 
to in the notes, have always been 
considered as leading and decisive 
authorities. In the case of Dr Hakh 
V. Hartley^ however, an attempt was 
made to brinj^ them in question, but 
without success. In that case the in- 
surance was at and from Africa, with 
a warranty in the margin, that the 
ship sailed from Liverpool with fifty 
bands. It was found by the special 
verdict, that xhe ship sailed from Li- 
verpool with only forty-six hands, an^d 
took in six more at Beaumaris ; and 
that the voyage from Liverpool to 
Beaumaris was as safe as if there had 
been ^ty. Aiid the roii«t decided 



that this was a breach of warranty ; 
which must be strictly and literally 
complied with, not merely equitably 
and substantially, as a representation 
must : though it was attempted to 
distinguish that case from this of 
Bean v. Stupart, by urging that what 
was there written in the margin re- 
lated to the state of the ship at Li- 
verpool, before the commencement of 
the voyage insured, and was there* 
fore unconnected with the risk, and 
to be considered merely as a repre- 
sentation. And the decision of D^ 
Hahn v. Hartky was afterwards una» 
nimou&ly affirmed in the EsLchequer 
Chamber. I T. R. 343. 
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Ugadnst any person — '^ Who should receive an^f money what- 1778* 
*' soever in consideration of repayment of any sum or sums w-yo 
^ of money, in case any ticket or tickets in the said lottery Lattok 
'^ should prove fortunatej or in case of ^ny chance or event against 
^ relating to the dratmng of any ticket or tickets in the said .Pearci* 
•* lottery, either as to the time of such ticket or tickets being 
^ drawn, or whether such ticket or tickets should be drawn 
^ fortunate or unfortunate.^ — ^This was an action upon that 
statute, against a lottery-ofHce keeper. . The declaration con- 
tained three counts. — ^llie first stated that the defendant had 
received ^1, &. from one Robert Griffin, in consideration 
of repayii^ the value of an undrawn ticket, if the above 
oamber should be drawn on the ensuing day. — ^The second^ 
that he had for the like sum, and in the like event, under- 
taken to deliver an undrawn ticket.-^The tliird only differed 
from the first, in stating the stipulation^ to have been to pay a 
[Mpecise sum (of £20) on the like event, and in following 
more accurately the words of the statute. — ^The agreement 
proved at the trial was in the alternative, viz. that Griffin 
had paid to the defendant £\, 65. on condition diat if the 
ticket No. 37,733, in the lottery then drawing, should come 
up, either a blank or prize on die ensuing day, lie (the de- 
fendant) would either deliver to Griffin an undrawn ticlcet, 
or pay him £20. He had not in fact done die one thing or 
the other. The cause was tried before Lord Mansfield, 
at Guildhall, and, . a verdict having been found for the plam- 
tiff. Dunning moved for a rule to shew cause why it should 
not be set aside, and a nonsuit entered: — I. Because the 
agreement proved, did not correspond with that stated in 
any one of the three counts in the declaration : — 2. Because 
the agreement as proved would not maintain the action, for 
that, being optional, it was not within the provisions of the 
statute. 

The rule was granted, and the Solicitor-General, and 
Lane, shewed cause. — ^They said, that the plaintiff, by bring- 
iag diis action, had made his election [5], and had converted 
die contract into an absolute agreement for the pa}inent of 
money. 

Dunning, and Davenport, on the other side.—- They ob- [ iC ] 
served that this, being a penal statute, was stricti juris, and 
that the plamtiff, by not stating the contract on the record 
exactly as the fact was, had deprived tlie defendant of die 
means of bringing its legality before another court by a writ of 
error. 

Upon 

[5] The plaintiff here was a third would have been a violent presump- 

person, and not the insured. Griffin tion indeed, to have considered thai 

indeed was the witness who proved as a constructive election, 
the transaction at the trial; but it 

. C 2 
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Upon a question from tlie court^ the Solicitor General said, 
tfiat, by the general practice, the 9ption in such transactions 
was in the insured. f 

The court took some days to consider. 

Lord Mansfield.— We are of opinion that, if the 
option had been in the insured, and if he had made his elec- 
tion to take the ^20, the contract would have been sufliciently 
stated, because he would diereby have converted the agree- 
ment into an absolute contract for the payment of money, 
and then the other part of the alternative in the original tiar* 
gain would become surplusage. In an action on the statute 
of 2 Geo. 2. c. 24. i^amst bribery, the act of bribery laid, 
was the corrupting a voter to give his vote for Mr. hockyer 
and the Earl of Egmont^ and the evidence was, that the 
contract was to vote for Mr. Lockyer and his friend* TTic 
court held, that, by that part of the transaction by which die 
voter was corrupted to vote for Mr. Locki/er, the oiFence was 
compleat, and that the rest was surplusage, and needed not 
to be proved (5). But, though the practice may be, that the 
insured shall have the option, in point of law, the person 
who is to perform one of two things in the alternative has 
the right to elect. This has been established by a variety 
ef cases. The present action, therefore, cannot be sup^ 
ported [6]. 

Judgment of nonsuit [f 2.] 



(sj Coombe v. PUty M. 5 Geo. 3. 
J.H. 3 Burr. 1586*. But vide Bris- 
torn v. Wright J infra^ £.21 Geo. 3. 
p. 640. [O-J ChurchiU v, WiUcins, 
B. R. M. 27 Geo. 3. 1 Term Rep, 447- 
On the argument of that case at tlie 
bar, the accuracy of this report of 
Lttj/toH V. Pearce seemed to be ques- 
tioned ; but, besides other proofs I 
could mention of its correctness, I 
have had an opportunity of comparing 
It, with a note taken at the time, by 



the late Sir Thomas Davenport^ with 
which it exactly corresponds, [p 1.] 

[6] Part of Dunnin^s rule was for 
a new trial, on the ground, that, ac- 
cording to the weight of evidence given 
at Nisi Prius, the office was not kept 
by the defendanti but another person. 
But the discussion of that part of the 
case became unnecessary, by the opi- 
nion delivered by the court on the 
other point. 



[f 1] In that case it was held, that 
proof of a contract to sell tallow 4t 
4«. per stone, or for whatever higher 
price plaintif should pay to any other 
person^ would not support a count on 
a contract to sell absolutely at 4«. 
and that case was distinguished tix;m 
this of LaytOM v. Pearce^ as not being 
an alternative depending upon option, 
but upon a contingency. This dis- 



tinction, however, has since been 
rendered unnecessary by the cases 
of Pentiy v. Porter^ &c. cited below. 

[f 2.] The point in judgment be- 
fore the court in this case seems un- 
questionable, viz. that the statutable 
penalty was not incurred, the offence 
of the defendant being incomplete 
before the payment of money. But 
the opinion delivered by Lord Mans- 
field 
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WooLDRiDGE against Boydell, 



»pHE ship Molly being insured " At and from Maryland Jo?ot* voJIS^ 
•*- ** to Cadiz^ was taken in Chesapeak BaVf in the way nUt upon *no-' 



•h« 
before 



to Europe. Upon this, the insured brought this action ^^^^bJ^ 
against the * defendant, one of the underwriters on the policy, the dividing 
The trial came on at Guildhall /before Lord Mansfield, v^^^^^ lh«^° 
when a verdict was found for the defendant, and, a new trial n^^is^Is- 
being moved for, the material facts of the case appeared to chaiJf^ 
be as follows: — ^The ship was cleared from Maryland to I *' J 
Fahnauth, and a bond given that all the enumerated soods 
were to be landed in Britain ; and all the other goods m the 
British dominioas. An affidavit of the owner stated that the 
vessel was bound for Falmouth. TTie bills of lading were 
" to Falmouth and a Market.^ And there was no evidence 
whatever that she was destined for Cadiz. The place where 
she was taken, was in the course from Maryland both to 
Cadiz and Falmouth, before the dividing point. Many cir- 
oimstances led to a suspicion tliat she was, in truth, neither 
designed for Falmouth nor Cadiz, but for the port of Boston, 
to supply tlie American army ; but there was not sufficient di- 
rect evidence of tliat fact. — At the trial. Lord Mansfield 
told the jury, that if diey thought the voyage intended was to 
Cadiz, they must find for the plaintiff.— If, on the contrary, 
they should think dierc was no design of going to Cadiz, 
they must find for the defendant. 

The Solicitor General, Dunning, and Davenport, argued 
for the new trial.— They contended that this was like die cases 
of an intention to deviate where the capture had taken place 

before 

£eld, " that where a contract is op- laid the agreement in his declaration 

" tional in a party, and he makes as an absolute agreement to deliver 

" his election, the option is thereby 40 on that day and 60 on the follow* 

" determined, and the contract may ing : and it was held that the evidence 

" then be declared on as an absolute did not support the declaration, which 

'* contract," was observed by Lord ought to have stated the contract in 

Kenyon, in the case of Ptnnif v. the alternative, according to its ori- 

Porter (Sdw. N. P. go.) to be o^tra- ginal terms, 2 East. R. 2. The cases 

judicial ; and appears to be incorrect, of Tate v. WeUings^ 3 T. R. 531. and 

In that case the contract was to sell JVhite v. Wilson, B. 4* P. Il6, confirm 

100 bags of wheat, 40 or 50 to be dc- this position, that an alternative agree- 

lirered on that market day, the re- ment cannot be pleaded as an abso- 

mainder on the following: the de* lute agreement; though the option 

fendant did deliver 40 ; and the plain- lay in the party pleading, and )iai 

tiff brought his action against him been determined. 
for non-delivery of the remainder, and 

C3 
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1778 before the deviation was carried into execution; and they 

\_^ .-^— .^ cited Foster v. Wilmer (/), Carter v. The Royal Exchange 

Wool- Assurance Company, cited in Foster v. Wilmer, and Rogers 

PR I DOE V. Rogers, a very late case in this court. — ^They, besides, 

against urged, that, by " a Markef in the bills of lading, and in the 

BovDELL. instructions to the broker (where that expression was used, but 

which 1 believe had not been read at the trial), was meant 

Cadiz, — And that " to Falmouth vnd a Market"* might be 

considered as meaning to the market at Cadiz, first touching 

at Falmouth. — (It appeared in evidence at the trial, that the 

premium to insure a voyage from Maryland to Falmouth^ 

and from thence to Cadiz, would have exceeded greatly what 

was paid in this case.) 

hee, and Baldwin, sliiewed cause.— They argued, that her© 
there had been no inception of tlie voyage insured, and there- 
fore the case was very different from those cited by the counsel 
for the plaintiff. 

Lord Mansfield,— The policy, on the face of it, is fron* 
Maryland to Cadiz, and therefore purports to be direct a 
[ 18 ] voyage to Cadiz. All contracts of insurance must be 
founded in trutli, and the policies framed accordingly. When 
tlie insured intends a deviation .from the direct voyage, it ia 
always provided for, and the indemnitication adapted to it. 
There never was a man so foolish as to intend a deviation from 
the voyage described, when the insurance is made, because 
that woiud be paying without an indemnification. Deviation^ 
from the voyage insured, arise from after-thoughts, after-inte* 
rest, after-temptation ; and the party who actually deviates 
from the voyage described, means to give up his policy. But 
a deviation merely intended, but never carried into effect, is 
as no devmtion. In all the cases of that sort, the terminus a 
quOf and ad quern, were certain and the same. Here, was 
the voyage ever intended for Cadiz '/ There is not sufficient 
evidence of the design to go to Boston, for the court to go 
Mpon. But some of the papers say to Falmouth and a 
Market, some to Falmouth only. None mention Cadiz, nor 
Avas there any person in the ship, who ever heard of any in- 
tention to go to that port. *' A marked is not synonymous 
to " Cadiz ^ that expression might have meant Leghorn, Na- 
plesj England, Sfc. No man, upon the instructions, woul(l 
have thought of getting the policy filled up to Cadiz. In 
sliorty that was never t^e voyage intended, and consequently 
is not what the underwriters meant to iosurc. 

WiLLEs, and Ashhurst, Justices, of the same opinion. 

ButLCB, Justice,-^ am of the same opinion. 1 believe 
the law to be according ta the authorities mentioned on the 
part of the plaiatiff, but it does not apply here. This is a 
question of tact* There cannot be a deviation from what never 

existed 

• ■ ■ 

(tj H. 19 Gf. 2, 2 Strmg* 1249. 
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existed. The weight of evidence is, Aat the voyage was never 1778* 
designed for Cadiz. v_ ^^^ 

The rule discharged, [f]. * Wool- 

DRIDGX 

against / 

BOYDELL. 

Stuart against Wilkins. 

THE two first counts in the declaration in this case were as Assumpsit is » 
follows:—" David Stuart complains of James IVilkitis LTn', whTrc^ 
being, ^c. For that whereas thersaid James, on the first day there has been 
of February, in the year of our Lord 1778, at Hatfield, in rrutyf"^* '''^' 
the county of Hertford, oiFered to sell to the said David, a 
certain mare of him the said James, and whereupon after* 
wards^ to wit, on the day and year aforesaid, at Hatfield 
aforesaid, in the county aforesaid, in consideration that the [ Id ] 
said DavidjmZX the special instance and request of the said 
James, would buy of him the said James, tlie said mare, at 
and for a certain large price or sum, to wit, the price or sum 
of ^31, 10.?. of lawful money of Great Britain, to be paid 
by the said David, to the said James,, ^vhen he the said David 
should be thereunto afterwards requested ; he the said James 
ut^ertook, and then and there faithfully promised the said 

David 



[f] This case established a distinc- 
tion which has been recognized ever 
since, between a deviation from the 
Toyagc insured, and the substitution 
of another voyage with different ter- 
mini. The former being held not to 
discharge the underwriter, when the 
loss happens while the ship is in the 
track common to the two voyages, the 
latter to make the insurance void 
from the beginning. Froni the short 
account given of the case of Carter v. 
The Royal Exchange Company, cited 
2 Str, 1249. it would rather appear 
to have been a case of a substitution 
of a voyage to Amsterdam for a 
voyage to London ; but since the de- 
cision of the principal case, it has 
never been doubted that such a vari- 
ance between the voyage insured and 
(he voyage undertaken would dis- 
charge the underwriter. The doctrine 
ef this case was expressly recognized 
by the court in fray v. Modigliam, 
9 T, R, 30. which was a case of in-- 
■usnoe from a port in Newfoundland 

c 



to England, and to commence on a 
certain day. The ship sailed from 
port to the banks, fished, and sailed 
again on her voyage for England, be- 
fore the day on which the risk was to 
commence : yet the court held that 
this variation in the voyage, though it 
was at an end before the commence- 
ment of the risk, had the effect of 
taking it out of the policy. The sam<i 
distinction was also . admitted in 
Kewley v. Ryan, 2 H, Bl. 343. in 
MddUwood V. Blakes, 7 T. R. i6^ ; 
which are cited more fully in -the 
notes to Thelusson v. Fergusson, infra 
3(>l. and in a late case of Norville 
V. St. Barbe, i N. R. 434. In Mur- 
dock V. Potts, Park*s Insur. 299. on 
an insurance on freight on a voyage 
to Virginia ; where the goods were in 
fact to be carried to St. Domingo, and 
the ship was only to call at Norfolk in 
Virginia for orders, it was held by 
Lord Kenyon, a sufficient variation 
to deprive the assured of their action* 
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1 778. J^^^pi^f that the said mare was sound, and the aaid Dra/in 
^^^^ feet saithy that he, confiding in the said promise and iinder<B 
Stuart ^l^u^g-of the said James, so by him made as aforesaid, af- 
i^,,g( terwardsy to wit, on the same day and year aforesaid, M 
YfiLKivt* Hatfield aforesaid, in the county aforesaid, at the special in- 
stance and request of the said James, did buy of the said 
James the said mare, at and for the said price or sum of 
^31, 109. and did then and there pay to the said James the 
sum of £25 f SSj, part of the said sum of £31, 10s. and did 
then and there undertake and £|iithfuUy promise the said 
James to pay him the further sum of £6, 5s. residue of the 
laid sum of £31, lOs. when he the said David should b» 
thereunto aftewards requested. Yet the said James, not re- 
gardii^ his said piromise and imdertaking so by him made as 
aforesaid, but contnying, and fraudulently intending to injure 
the said David in thia behalf, did not regard his said promise 
and undertaking so hy him mad^ as aforesaid, but 'craftily and 
aubtilly deceiv^ the sfdd David in thia, that the said mare, 
at the time of the makii^ the said promise ai^ undertaking oC 
the ss^A James, was not sound, but, on the contrary thereof, 
was unsound, and was afflicted with a certain malady or dis? 
?ase, called the win^alls, to wit, at Hatfield aforeaaid, m 
the county aforesaid ; whereby the as^d m^re thei^ aiyl there 
be^rame, and is of no use or value to the said David. — ^And 
ivhereas also the said James, afterwards, to wit, the same izy 
and year aforesaid, at Hatfield aforesaid, in the counhr afore- 
said, in consideratipn that the said David, at the like in- 
stance and request of the said James, bought of him the said 
James, a certain other mare of him the said James, at and 
for a certain other large pric6 or sum, to vrA, the sum of 
£S\, lOs. of like lawful money, and had tliep. and there paid 
to the s&id James, the sum of £2^, ^^* ^^ IWt of the said 
last mentioned sum of ^£31, \0s. and had wxk and there un« 
fiertaken and promised to pay to the said James the further 
sum of £6, 5s. residue of die said bat mentioned sum of 
£S\, \0s. when he the said David should be thereunto af- 
terwards requested, he the said James undertook, afid then- 
and there faithfuUy promised him the said David, that the 
said last mentioned mare pas sound.^^Yei the said James, 
r 20 1 '^^^ regarding his ^d last mentioned promise and undertaking 
so by him made as last aforesaid, but contriving and fraudu- 
lently intending to injure the said David in this behalf^ did 
not r^ard his said promise and undertaking so by him made 
as last aforesaid, but craftily and subtilly deceived the said 
David in this, that the said fast mentioned mare, at the time 
of the making the said last mentioned promise and under- 
faking of the said J(tmes, was not sound, but then was un« 
sound, whereby the said last mentioned mare became and is 
of no use or value to the said David." — To these were added 
ft count for money laid out and expended, and another for 

money 
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mopey had and recced. — Hie cause was tried at the awizes 
it Hertford^ before Lord Mansfield, and a verdict fbiind 
for the plaintiff; but the evidence given being of an express 
^vanranty, and a doubt being raised, whether, in such a case, 
this was a proper form of action, the verdict was taken sub- 
j^ to the opinion of the court on that question* 

Upon the motion for sett'mg aside the verdict, and entering 
t nonsuit, Jxml Mansfield said, that it had been suggested, 
that the form of this declaration arose from a determination 
ctf his at the same place about twenty years ago, but that, 
he said, was a case of a clear fraud, and was declared on as 
^ud. 

Cause was not shewp i^inst making the rule absolute. 

Kempe^ Serjeant, and Morgan^ for the defendant, con* 
tended, that there are two sorts of warranty, 1. express, 
2. implied. — ^That, in an express warranty, th^ party is liable 
without allegii^ notice ; but that it must be laid warranti" 
^ando vendidii.'-^TbBt every promise is executory, and refers 
to something to be done in future, whereas the declaration 
here charged the defendant with promising a thing past. They 
cited Finch. 180. Dyer. 75.pl, 23. Bro. Abr. Tit. Action 
sur h ca$e, pi. 8. KeHway^ 91. 2 Ld. Raymond^ 1118. 
Hem^k Pleader 7, 77, 223. Hoitell, 9. 1 Ventr. 365. 
4UeyneQh $alk.2\0. Fitz N.Br.gS.a. 

Jjord Mansfield, — ^The declaration struck me as particu- 
lar, in departing from the old rule of declaring expressly on the 
warranty. A warranty extends to all faults known and unknown 
to die sdler. Selling for a sound price withont warranty may be 
a ground for an assumpsit ^ but, in such a case, it ought to be 
laMl that the defendant knew of the unsoundness, [f 1]. I left 

it 



«> 



1778, 



Stuaet 
against 

WlLKIH^ 



[p 1 .] This case was referred to and 
confirmed by the court in Parkin- 
#o« V. Lee^ 2 East^ 314. as a leading 
authority on this point, vi^. that a 
found price will not raise an implied 
assumpsit that the commodity sold is 
sound or merchantable, and that no 
action will He in such case, unless 
there be in the seller a knowledge of 
the defect, and a fraud : the authority 
leferred to by Lawrence^ Justice, in 
that case from 1 Roll, Abr. 90, p. and 
other authorities there found, decide, 
that an action of tort will lie on the 
warranty in law, where there is a 
Imowiedge of the defect ; The action 



of assumpsit not being then in use in 
coses of warrranty. 

Lord Mansfield's position, here re- 
ported, seems to require some ex* 
planation. It appears that the 
action of assumpsit, which ansei 
from the seller's knowledge of the de« 
feet, cannot be upon an undertaking 
for the naked fact of soundness, like 
that which arises on an express war* 
ranty of soundness : for how can his 
knowledge vary his contract with the 
purchaser in that respect } But every 
seller makes with the purchaser a 
certain other implied contract, vis. 
that he knows of no latent defect or 

unsoundness; 
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it to the jury as on a warranty, subject to the opinion of the 
court, whether a nonsuit should not be entered. I am told by 
the learned Judges * on my left hand (Ash hurst, and Bul- 
LER, Justices,) that diis sort of declaration, where a war- 
ranty is to be proved, has been practised for twenty years, and 
that it is made use of with a view to let in both proofs^ if 
necessary. 

Ash HURST, JmiicCy — ^AVhatever may have been the old 
form, I believe it has been long settled tliat this form of ac- 
tion is right ; and, having been long established, I am of opi- 
nion that- it ought to be supported. There may be cases where 
the count for money had and received may be of use to the 
plaintiff, and the warranty including a promise^ may be de- 
clared on as such. 

BuLLER, Justice, — ^This mode has been in use ever since 
I have known jmy thing of practice, and my brother Ash- 
nuRST remembers it mudi longer. There is no objection to 
it, in point of form, which could prevail even on a special- 
demurrer. Promises are not all executory. Do not all our 
books make a distinction between promises executed, and pro- 
mises executory ; — that in one you may traverse the consi- 
deration, in the other not r Because another action would lie, 
it does not follow that this will not. It was determined in 
Slade*8 case, that there may be different actions for the same 
injury (m). 

The rule discharged [f 2.] • 

fuj T. 44 Eliz. 4 Co, 92. b. 



Tinsoundm'ss ; and it is for breach of 
this contract that an action of as- 
sumpsit is to be maintained. It is 
usual to frame counts upon this prin- 
ciple, charging that defendant under- 
took that he did not know of un- 
soundness, and laying the breach 
that the thing sold was unsound, and 
that defendant knew it; or stating 
the ^sumpsit that the commodity 
was free from latent defects, as was 
dt>ne in a case of MeUuh v. Motteux, 
Feake, N. P. Rep. 1 1 5. in which Lord 
Kehyon.held the plaintiff entitled to 
recover ifor a defect in a ship, which 
was not visible to the purchaser, but 
which the s^ler knew of, although in 
thai case the sale was not only with- 
er H. warranty, but with an -express 



condition to take the ship with all 
faults', which, lA)ri Kcnyon said, 
must apply only to faults which the 
purchaser might discover, or which 
seller was unacquainted with. 

[f2.] This case was also roen-i 
tioncd by the court, as the tirst in 
which the mode of declarin/s; in as* 
sumpsit was established, in IVilliam^, 
son V. Allanso/i, Q, East. 440*. notwith-. 
standing, which, the former practicQ 
of declaring in tort, has also been 
continued : and it is established by 
that case, that the principle of th^ 
law is the same as applied to bqth' 
forms of action, viz. that express 
warranty without knoXv ledge, or know-r* 
ledge without warranty,, will make ^hq 
seller responsible for unsoundness. 

* Keech 
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Keech, Lessee of Warne, agaiyist Hall and nov.***^' ^^^ 

Another. 

pJECTMENT tried at Guildhall, before Buller, Jus- ^"^''^^^ 
-'^ tic€y and verdict for the plaintiff. After a motion for a iS*^jJcimcnt 
new trial, or leave to enter up judgment of nonsuit, and cause (without giving 
sheivn, the court took time to consider; and, now. Lord ag!S*ittatenaut 
Mansfield stated the case, and gave the opinion of the who claims un- 
court, as follows. t*::^^" 

Lord Mansfield, — This is an ejectment brought for a granted aticrthe 
Dvarehouse in the city, by a mortgagee, against a lessee under ^'uiS^pi* viiv ' 
a lease in writing for seven years, made after the date of the of the mortgagn 
mortgage, by the mortgagor, who had conlinued in pos- [^0 
session. The lease was at a rack-rent. The mortgagee had no 
notice of the lease, nor the lessee any notice of the mortgage. 
Hie defendant offered to attorn to the mortgagee before 
the ejectment was brought. The plaintiff is willing to suffer 
the defendant to redeem. There was no notice to quit ; so 
that though the written lease should be bad, if the lessee is 
to be considered as tenant from year to year, the planitiff nuist 
fail in this action. The question, therefgre, for the court to 
decide is, whether, by the agreement understood between 
mor^gors and mortgagees, which is, that the latter shall [ 22 1 
receive interest, and the former keep possession, the mortga- 
gee has given an implied authority to the mortgagor to let 
from year to year, at a rack-rent; or whether he may not 
treat the defendant as a trespasser, disseisor, and wrongdoer. 
No case has been cited, where tliis question has been agitated, 
much less decided. The only case at all like the present, is 
one that was tried before me on the home circuit (Belchier v. 
Collins); but, there, the mortgagee was privy to the lease, 
and, afterwards by a knavish trick, wanted to turn the tenant 
iMit[Fl]. 1 do not wonder that such a case has not occurred 
befoi*e. V/here the lease is not a beneficial lease, it is fof 
the interest of the mortgagee to continue the tenant; and 
where it is, tlie tenant may put himself in the place of the 

mortgagor, 

[<&•] But if there is tenant from entitled to 6 months' notice from the 
year to year, and the landlord niort- mortgagee. Birch v. IVri^ht^ 1 T, It, 
gages, pending the year, the tenant is 378. 



[fI] Semb.thatmereknowledgeof quit from the mortgagee. Thundery. 
the defendant's occupation is notsuHi- Bekh&j 3 Ea9t» 449* 
cleat to. entitle him to a notice to- 
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1778 ^^i^S^fy <^ either redeem himself, or get a friend to dc^ 
^_^* it. The idea that the question may be more proper for a 
Keech co^^ of equity, goes upon a mistake. It emphatically belongs 
acainat ^^ ^ court of law, in opposition to a court of equity ; for a 
Hall* lessee at a rack-rent, is a purchasor for a valuable consideratioiiy 
and in every case between purchasors for a valuable considera- 
tion, a court of equity miiai follow not lead tlie law. On full 
consideration, we are all clearly of opinion, that there is no 
inference of fraud or consent against the imortgagee, la 

firevent liini from considering the lessee as a wrong-doer, 
t is rightly admitted that if the mortgt^ee had encouraged 
the tenant to lay out money, he could not maintain this actioii 
* [f2], but here the question turns upon the agreement 

between the mortgagor and mortgi^ee: when the mortgagor 
is left in possession, the true inference to be drawn, is an 
agreement that he shall possess the premises at will in the 
strictest sense, and therefore no notice is ever ^ven him to 
quit, and he is not even entitled to reap the crop, as odier 
tenants at will are, because all is liable to the debt; on pay- 
m^t of which, the mortgagee's tide ceases [i^]. The 
mor^agor has no power, express or implied, to let leases, 
not subject to every circumstance of the mor^;age. If by 
implication, the mortgagor had such a power, it must go to a 
great extent; — to leases where a fine is taken on a renewal 
for lives. The tenant stands exacdy in the situation of the 
mortgagor. The possession of the mortgagor cannot be con- 
sidered as holding out a false appearance. It does not induce 
a belief, that there is no mortgage; for it is the nature of the 
transaction^ that the mortgagor shall continue in possession, 
f 23 1 Whoever wants to be secure, when he takes a lease^ should 
inquire after and examine the title deeds. In practice indeed 
(especially in the case of great estates) that is not often done^ 
because the tenant relies on the honour of his landlord ; but 
whenever one of two innocent persons must be a loser, the 
rule is, fjui prior est tempore^ potior est jure. If one must 
suffer. It is he who has not used due diligence in looking 
into the tide. It was said at the bar, that u the plaintiff, in 
a case like this, can recover, he will also be entitled to the 
mesne profits from the tenant, in an action of trespass, which 
would be a manifest hardship and injustice, as the tenant 
^v would then pay the rent twice. I give no opinion on that 

point; but there may be a distinction, for the mortgagor may 

be 

[t9] Infra, Moss v. GaUimore. M, 20 Geo. 3. p. 266, 267. 



[f 2] In Weakly v. BuchieU. Cowp. tenant had built a house, was a 

473. it was expressly decided, that defence to an ejectment. This doc« 

an unstamped agreement to grant trine is now oyer-ruIed» vide past. 
a lease^ on the faith of which the 



\ 
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be considered as recemng the rents in order to pay the 
interest, by an implied authority from the mortgagee, till he 
determine his will [flO]. As to the lessee's right to reap 
the crop which he may have sown previous to the determina- 
tion of the will of the mortgagee, that point does not arise in 
this case, the ejectment being for a warehouse; but, however 
that may be, it could be no bar to the mortgagee*s recover- 
ii^ m ejectment It would only give the lessee a right of 
ii^ress and egress to take the crop ; as to which, witli regard 
to tenants at will, the text of lAttleton is clear. We are 
all clearly of opinion that the plaintiff b entitled to judg- 
ment [7]- The 



n 
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Keech 
against 
Hall. 



[flO] It is expressly provided by 
4 Jmi. c. 16. § 10. " That no tenant 
shall be prejudiced or damaged by 
payment of any rent to a conusor 
or grantor of any manors or rents, 
or of the reversion or remainder of 
any messuages or lands, or by 
breach of any condition for non- 
payment of rent, before notice 
shall be given to him of the grant 
** by the conusee or grantee.'* 

£7] IVhen the auestion was argued 
.4t the bar, Lord Mansfield said, he en- 



U 
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tirely approved of what had been done 
by Naresy Justice, upon the Oxford 
circuit, and afterwards confirmed by 
this court, in the case of JVhite^ lessee 
of Whatley^ v. HawkinSy viz. not to 
suffer a lessee under a lease prior to 
the mortgage to avail himself of such 
lease on an ejectment by the mortga^ 
gee, if he has had notice before the 
action that tbe mortgagee did not in- 
tend to turn him out of possession 
[til]. [f3]. 



[fll] Law of Ni. Pr. Ed. of 1775, p. 96. 



[f 3] The doctrine contained in 
this case was recognised by Lord 
Mansfield in Moss v. Gallimorey infra 
^S, and confirmed in Doe v. Pegge, 
1 . T. K. 758. in not. but has since 
been overturned by Doe v. Staple, 2 
T. R. 684, in which Buller, J. dif- 
fered from the rest of the court, and 
by Doe v. WhartoUy 8 T. R. 2. and 
Doe v. Wrooly 5 East. 132. citing 
Weaklji v. Rogers. 

The result of these cases appears 
to be, that the legal estate must pre- 
vail in ejectment, unless under cir- 
cumstances from which a j ufy may pre- 
sume such estate to have been in fact 
surrendered ; as when it arises from 
a term of years, the trusts of which 
have been satisfied : and that tbe 
action of ejectment is not to be so 
moulded, as to enable persons entitled 
to rents and profits to recover posses- 
sion of them against defendants who 



can set up a prior legal title, notwith- 
standing the lessor of the plaintiff 
foregoes his demand of possession of 
the land ; as was done in this case, 
and in Doe v. Pegge. In GoQdtitle v. 
Jones, 7 T. R. 47. it was even held 
that a satisfied term, if not found 
by the jury upon a special verdict to 
have been surrendered, bars a reco- 
very in ejectment. This was repeated 
by Lord Kenyon, in Roe v. Reade, 2 
r. it. 118: And the true limits of 
the doctrine appear to be laid down 
by his lordship in Doe v. Syboum, 7 
T. R. 2. where he says, " that in all 
" cases where trustees ought to con- 
** vey to the beneficial owner, he 
" would leave it to the jury to pre- 
** sume, (where such a presumption 
** might reasonably be made) that 
** they had conveyed accordingly." 
See also, Roe v, £owf, 1 E. BL 
446, 
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The Solicitor General for the defendant^ — Dunning, and 
Cowper, for the plaintiff. 

The rale discharged [f 4]. 



^onday. i6th Weston agaiiist DowNES. 

Assumpsit for TpHIS ivas an action for money had and received by the 

Kcpi^i.wiu not defendant to the use of the plaintiff. On the trial, before 

lie, whcnth€ Lord Mansfield, tlie plaintiff proved, that the defendant^ 

EeeiTinadc^ a *" Consideration of seventy guineas, had sold him * a pair of 

contract which coach horses, which he undertook to take back^ if the plaintiff 

^ot*^'*^^Sp by^ should disapprove of them, and return them within a mouth. 

the defendant. The plaintiff did retuHi them within a jnonth, but took 

L ^'^ ] another pair from the defendant in their stead, witliout making 

any new agreement. These he also returned within a month, 

and received a tliird pair on tlie 23d of December, without 

any fresh bargain, lliis third pair he disapproved of, because 

they were restive and would not draw ; and offered to return 

tliem on the 5th of January, but the defendant refused to 

: take them back. 

Lord Mansfield directed a nonsuit; and, on a rule 
to shew cause ^hy the nonsuit should not be set aside, and a 
new trial granted, the question was, whether the action of 
assumpsit for money liud and received, would lie in this 
case. 

Dunning and Davenport, for the plaintiff, contended, 
tliat there was an end of the contract on the return of the 
iir^t pair of horses, and that then a right accrued to bring 
this action. 

The Solicitor General, for the defendant, insisted, that 
the contract was continued by taking otlier horses, and 
that the plaintiff ought to have declared upon the special 
agreement. 

Lord Mansfield, — I am a great friend to the action for 
money had and received; and therefore I am not for 
stretching, lest I should endanger it [f 12]. Where there is 

a special 

[f 12] Infra, Longchamp v. Kenny, E. 19 Ceo. p. 132, 133. 



[f 4] The same point was ruled by before the date of the assignment, 

the court, on the authority of this although there was no demand of 

casQ,inThtnderv,B^lch€r,S East,^^^; possession; the court holding that 

where ejectment was maintained by the mortgagor was at best a tenant 

the assignee of a mortgage, against an at sufferance himself, and therefore 

occupier let into possession as tenant not able to create another tenancy at 

from year to year by the mortgagor, sufferance, 

after the date of the 'mortgage^^and . 
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a special Gontract^ the. defendant ought to have notice, by 
4he declaration, that he is sued upon that conti-act ['^l]. [f1] 

WiLLES, Justice^ <>f the same opinion. — Here was origi- 
nally a special contract, and it continued between die parties 
through all their subsequent dealings. 

AsuuRST, Justice, — If the piauitiff had demanded the 
seventy guineas, and brought his action, on the return of the 
first pair of horses, and no second pair had been sent, this 
action would have lain [<0*2] ; [f 2] but, here, the contract was 
continued, and the case resembles one that was tried before me 
on the Midland Circuit, and afterwards came on in this court; 
viz. Power v. Wells, £.18. Geo. 3. [8]. 

BuLLER, Jt/5face,— "This action will not lie, as the defen- 
dant has not precluded himself from entering into the nature 
of the contract, by taking back the last pair of horses. 

Where 
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[25] 



[<»l] [f 1] Vide Fielder v.Starkin, 
€. B. T. 28 Geo. 3. H. Bl. 17 . in 
which it was held, that an action on 
the warranty might be maintained 
without a return ; and admitted that 
an action for money had and received 
could not. 

[<3t>2 ] [f 2] Timers v. Barret, B. R. 
B.26 Geo. 3. 1 Term llep. 133. was 
exactly the case here put as an in- 
stance; and it was decided that the 
action lay. But in Payne v. Whale, 
7 East. 274, where an unsound horse 
was sold with warranty of soundness, 
and defendant had promised he would 
return the money and take back the 
horse, if he proved unsound: the 
court held that the buyer could not, 
after a tender of the horse and de- 
mand of the money, maintain an 
.action for money had and received : 
^e best ground for which distinction 
appears to be, that in the latter case, 
the conversation about taking back 
the horse was no part of the original 
contract. In Graif v. Edwards, 7 T. 
R. 181, where the seller by his neg- 
lect put it out of the power of the 
buyer to complete a contract of sale, 
it was held that the buyer might put 
an end to the contract, and recover 
4noney pai^ in part of the price* 



But in Hiille v. Heightmam. 2 
East, 145, which was a special con- 
tract for seaman's wages tor a whole 
voyage, with an express stipulation, 
that none should be claimed till the 
voyage should be completed, it was 
held that a seaman could not recover 
pro ratd, in indebitatus assumpsit,; 
though his service was put an end. to 
by the wrongful act of the captain 
sending them ashore. Though it does 
not appear clearly from the report^ 
whether the court meant to refer the 
plaintiff for his remedy to an action 
on the original contract, or to an 
action of tort against the captain. 
The case of Gray v. Edwards, was^not 
cited in this case. 

[8] In the case of Paaer v. JFells, 
the plaintiff gave a horse of his own 
and twenty guineas for a horse of the 
defendant's, which was warranted 
sound,, but proved to be unsound; 
upon which the plaintiff, after tender- 
ing a return as above mentioned, 
brought the action for money had and 
received for the twenty guineas, and 
also an action of trover for his own 
horse. The court held, that neither 
would lie. Not the latter action, be- 
cause the property has beet^ cb^;iged 
[tl3]. 



. . [fi^] ^«^c® WV^^i Cowp, 818. 
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Where die contract is open, it must be stated specitUy. Is 
Power V. fVelU, the defendant had warranted a horse to be 
sound, which proved unsound; The plaintiff tendered a re- 
turn of the horse, but the defendant refused to receive him ; 
and an action for money had and received being brought, it 
was held by the court, diat it would not lie. * 

The rule made absolute. 



ThiiTiday, 19th Rqe, Lessec of Roach, Widow, against Pop- 
ham and Others. 



T) Y marriage-articles, bearing date the 28th of February^ 
^ 1734, Latitia Harris, and Posihuma her daughter, the 
one being tenant for life, and the other entitled to a remainder 
in tail, of a trust estate, in contemplation of a marriaffe about 
to be celebrated between Posthuma Harris and William 
Taylor, covenanted to levy a fine, and to settle the lands in 
question on trustees, in strict settlement, with a remainder in 
fee to Posthuma. The legal estate of the whole, and the 
equitable estate in the reversion in fee, expectant on Post- 
humans estate tail, had descended to Thomas Harris^ eldest 
son of L(tiitia*a husband by a former wife. He was not a 
par^ to the articles of 1734. But, in 1735, a fine was levied, 
m which William Taylor, Thomas Harris, Latitia and 
Posthuma, were conusors, and the trustees in the marriage- 
setltlement conusees. Thomas Harris died without issue, in 
1736, without having joined in any declaration of the uses of 
the fine, and was succeeded by his full sister Elizabeth, the 
lessor of the plaintiff, who was his heir at law, and the heir al 
law of her father as to the reversion. Posthuma had two 
daughters, but she died in 1739 ; one of her daughters in the 
same year, and the other in 1740, both without issue; and 
Latitia died in 177 !• This ejectment was now brought by 
Elizabeth against the trustees, on the ground that the decia* 
ration of uses in the marriage-articles did not operate against 
Thomas Harris, he not being a party to them; and that 
where there is no declaration of the uses of a tine (which by 
the statute of frauds (v) must be in writing) they result to 
conusors. Bullbr, Justice, before whom the cause was 
tried, at the last summer assizes for Somersetshire, being of 
[26] ^^^ opinion, directed a verdict to be found for the plaintifi^ 
but with leave to move for a new trial without pa}inent of 
costs. 

At 



If a fine is levied 
by tenant for 
life, reoiainder- 
naa in Ull, and 
revcfsioner in 
fee, a drclara» 
torn of tties by 
the tenant for 
life aad remain- 
4erHBun in tail, 
4oes not bind the 
reTersiooer, 
withoat hit 
privity. — ^When 
no iHCt are de* 
clu«d, parol evi- 
dence may rdiat 
the iwulting asc 
to the ooou&or in 
fafoar of the 
connsee, without 
nny written de* 
daration of tfie 
lues in U« fa- 
vour. 
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At the trial, the counsel for the lessor of the plauitiff had 1778. 
objected to the reading of the marriage-articles> because the ^..^^^^ 
reversioner, under whom she claimed, was not a party to them, j^^g 
and there was no evidence of his knowing that there were aguinst 
•uch articles] but the judge over-ruled 3iis objection, as Popham. 
they made a necessary part of the defendant's title, and it was 
clear that it was no objection agaitist readihg a title-deed, • 
diat the person against whom it was produced, titras not a 
party to it. 

Morris now Contended, for the defendant, that the clause 
in the statute of fhiuds, requiring that declarations of trusts 
and confidences (and which is held to include uses,) should be 
made by some writing signed by the pftrty, extends in the 
case of fines, to third pei^ons only, and not to the conusors 
and conusees of the fine. That the resulting tise to the 
conusors may be rebutted iti favor of the conusees, by parol 
evidence, shewing such to have been the intention of the 
parties* That this doctrine is fully established by the case 
of Lord Altham v. the Earl of Anglesea (zb)* lliat it 
being a mere question of fslct and mtention, in whom tlie 
uses of the fine in the present case vested, that question 
ought to have been left to the jury, and that there could be 
no purpose imagined for levying the fine, and making the 
trustees conusees, except to confirm the marris^e-afticles. 

Gould for the plaintiff.— He cited Beckwith*s Case (x). 

Lord Mansfield, — ^The case cited by Mr. Morris is 
good law. There, there was evidence to rebut the resulting 
use ; but here I see no proof of intention on tlie part of 
the reversioner in fee. He was not a party to the marriage- 
articles. If he bad bipen, that would have been strong evi- 
dence i^ainst any resulting use to him. The form of a 
fiiie b to give a title to the conusee; but, in truth, it is for the 
convenience of the conusor; and, from the constant tisage^ 
the presumption is, that it is levied to his use. This indeed 
tf liable, like all other presumptiofiis, to be encountered by 
eootraty evidence ; but here the reversioner in fee has don^ 
nothing to rebut the presumption. 

The Rule disdiarged. 

(toj e. 8 Ann. GUb. Rep. l6. Pig- (x) 2 Co. 5S. h. 
gt^an Rec. S. C. 
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1778. 

m'rf'Nw. Stevens <7§-fl//M/ Carrington". 

S\pMte*^"h*^» TN an action of debt, upon a bond, conditioned for (he 
by a covenant^' pe|formance of the covenants in a deed to dijisolve a 
*^\ Sr ^'*i"**^ partnership between the plaintiff and die defendant as i^har- 
moiety of goods ^Dg^rs, die defendant having prayed oyer of the copdition, 
'\? h*'**^*^!^' ^^^ ^^ ^^ covenants appeared to be, in effect, " That the 
thedefendanffl, *' Said parties agreed with each other, tliat the goods and 
*^*bI^*"H**"*** " merchandises which should be lying upon rent, on all, or 
Sver the goods!" *' ^^7 P^^ ^^ ^^ parlnfership premises at the lime of the 

dissolution of the partnersliip, should be divided equallj 
between them; and that each should bear and pay a* 
moiety of die charges and cxpences attending the weighing 
and dividing the same ; but that the plaintiff should solely bear 



tt 
it 
it 

** and j)ay the chaiges and exi)euces attending the conveying 
'' his moiety from a warehouse agreed to be assigned to the 
** defendant, to another warehouse agreed to be asskned 
*' to the plaintiff."— He dien pleaded performance of all the 
covenants. — ^^Fhe plaintiff replied, that he had performed, 
or was willing to perform, his part of the above-mentioned 
covenant, and that although he had required the defendant 
to deliver to him his said moiety of die goods and mer- 
chandise^ i^c. yet the defendmit did not, nor would deliver 
or cause to be delivered, to the plaintiff his said moiety, but 
wholly refused, 4'c« — ^To Uiis replication the defendant de-« 
murred generally. 

Baldwin, in support of the demuner, insisted, that, in 
actions founded on covenants, the words must be stricdy 
followed; that there was, in this case, no stipulation to 
deliver the goods. That the defendant did not mean to 
put himself to die expcnce of die delivery ; that, being a 
wharfinger, it might not be in his pow cr to deliver theniy 
because some other person or persons might have a conj^ol 
over. them. 

Rtamutglony for the plaintiff, admitted, that diere was no 
express covenant to deliver; but contended, diat such a 
covenant arose by noeessaiy implication of law, from the 
words of the deed. The plaintiff, he said, could not enter 
the warehouse in which the> goods were, without the consent 
of the defendant ; it being assisted to him. He cited Robin' 
son V. j^mps or Jtints (y), and Hill v. Carr (z). 

I^rd Mansfield told Baldwin, he had no occasion to 
reply; and said, that die defendant, by diis covenant, 

wa3 

CyJ Sir. Tho. Rat/m, 25. 1 Sid. 48. (zj Chancery Cases, 29^ 
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vas not bound to ddiver; tfaoij^ if he had obstrutted ^4 
j^aintiff in removii^ the goods, it would have been a breach 
of die covenant. 

Ritntdfigton moved for leave to amend, which was graiited. ; against * 
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The Earl of Ailesbury against Pattison. gouT^or. 

THIS was an action of debt against the defendant, to Aiordofahun- 
!• , ° r^j ^ ^ f Urea, or vapen- 

recover six penalties, on the statute of jlnn. c. 14. for take, cannot 

keeping a gun to destroy game : for using a gun for that ST*"* * deputa^ 

r 1 *5 J r • *-• J tion to a gaxao- 

purpose; for keeping a settmg dog; for using a settmgdog; keeper. 
far exposing a grouse to sale; and for exposing a partric^ to 
sale ; not being qualified. ^Fhe cause was tried at the last 
assizes at York, before Willes, Justice, and a verdict found 
for the plaintiff on one of the counts, subject to the opinion 
of the court, on die following case, viz. ^* That Williark 
Marwood, Esq. was lord and chief bailiff of the liberty, 
wapentake, or hundred, of Langbaurgh, in the North Riding 
of the county of York. That the saxi William Marwood 
and his servants, and the servants of those under whom ht 
claimed, had used to kill game on the manor of Whorlelon, 
which is widiin the said wapentake, and also on all die rest 
of the said wapentake. That the plaintiff was lord of the 
aaid manor of fVkorleton, and had usually appointed a game- 
keeper within die said manor, for the purpose of preserving 
the game, and had a game-keeper at the time of the facts 
committed as laid in the declaration. That the said Willian^ 
Marwood, as lord and chief bailiff of the said wapentake^ oa 
the 2 1 St day of July, 1777, granted a deputation to the 
defendant (his menial servant), who was killing game at die 
time in the declaration mentioned, and did kill one grouse 
within the said manor of WhorUton for the said William 
Marwood, by his order, and for his immediate use ; wliich 
dentation was in the words following, viz. — ** I William 
Marwood, Esq. lord and chief bailiff of the liberty, wapen- 
take, or hundred of Langbaurgh, in the North Riding of 
die county of York, do hereby nominate, authorize, and ap- 
point, my servant Michael Pattison, to be my game-keeper 
of and within my said liberty, wapentake, or hundred of 
Langbaurgh, during my pleasure only, with full power, 
licence, and authority, to kill any hare, pheasant^ partridge, 
or any other game whatsoever, in and upon all and every or 
«ny part of my said liberty, wapentake, or hundred of 
iMngbaurgh, for my sole and immediate use and beneiit, and, [ ^P ] 
also, to take and seize all such guns, bows, greyhounds, 
setting dogs, lurchers, or other dogs intended for lulling of 

hares, 
J)2 
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177^ hfl^res, ferrets, tramels, lowbells, hays, or other nets, hare« 

^ ^_ j» I^P^' snares, or other engines intended for the taking and 

Tlie Earl of "^ing ^ conies, hares, pheasants, partridges, or other game, 

AxLCftiuaY ^ witfiin the precincts of my said liberty, wapentake, or 

against hundred of Langbaurgh^ shall be used by any person or per* 

pATXisoir. sons, who, by iaw, are prohibited to keep or use the same. 

Given under my hand and seal tliis 21st day of July, 1777.-— 

That the said deputation was duly registered with the cleric 

of the peace. That the said William Marwood had granted 

no deputation before that given to the defendant." 

The question for the opinion of the court, upon the 
foregoing <:ase, was, ** Whedier the defendant had anj 
right or authority to kill game upon the manor of Whorle* 
ton?'' 

Davenportf for the plaintiff, besides drawbg many argu* 
ments from the nature of wapentakes and hundreds, and 
the ancient statutes concerning them, contended, that the 
statutes autliorizing the appointment of game-keepers, do not 
extend io the lords of a wapentake or hundred. That 
the words of 22 * 53 Car. 2. c. 25. are, " That all 
lords of manors or other royalties^ not under the degree 
of an esquire, may, by writing under their hands and seals, 
authorise one or more game-keeper or game-keepers within 
their respective manors or royalties" (a). That it then gives 
the game-keepers, so appointed, authority to seize such guns, 
bows, 4rc. as, within the precincts of such respective manors, 
shall be used by persons not qualified, lliat me word '^ royal- 
ty'' was not repeated in the last part of the clause, which 
jBhewed that it was used as syiionimous to manor. That, by the 
statutes of 5 Ann.c. 14. QAnn, c. 25. and 3 Geo. I.e. 11. 
which use the words ** lords and ladies of manors,'' without 
any other description, it was manifest that th^ only were 
meant by the legislature to have the power of granting depu- 
tatious. That honours, baronies, seigniories, and fees, are 
words applied, in different parts of Englandy to the same sort 
of property as manors, one of them generally comprehend- 
ing several or many manors. But that the lord of a wapen- 
take or hundred was to be considered only as lord of the hun- 
dred court or court-leet. That it would not be ai^ed that a 
sheriff could grant such a deputation for his county; and, if 
not, how could a lord of a hundred or wapentake, which is 
( 30 ] only part of the county, and taken out of it? That if this 
deputation were sustained, there would be two game-keepers 
in the same manor ; for that Lord Aileshury had appointed 
one, which he certainly had a right to do; but tliat, by 
9 Ann. c. 25. only one game-keeper could be appointed within 
any one manor* That as to the usage stated in die case, that 

might 

faj § Z. 
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might be evidence of a prescriptive free ^arren^ so as to 1778« 
excuse a trespass^ but it conld not enable Mr. Marwood to u*^r*** ' 
depute another to kill game. The Earl of 

CAomftre, for the defendant, argued, that the question de- Ailesburt 
pended upon the construction of 22 if 23 Car. 2. c. 26. and against ' 
of 5 Ann. c. 14. That all M^apentakes were originally in-die Pattison* 
crown, and must be derived from it^ and that courts are incir- 
dent to them, as to manors. 2 RolL Abr.lZ. Thaithet 
therefore are properly royalties, and that, in the statute 1 4 Ea. 
3. c. 39* the ownners of wapentakes are called lords ; w> that 
Mr. Maneood was rightly styled the lord of this wapentake. 
That I)avenport had said, tliat, '' royalty** in the statutepf Car. 
2. was synonimous to '^ manor," but that tlie words were 
^ manors, or other royalties.'' That nothing could be inferred 
from the omission of the word " royalty*^ in the statute of 
5 Ann. That acts in pari materia are to be explained by 
one another, and that act must be understood to extend to 
all who are entitled to appoint game-keepers by the statute 
of Car. 2. 

Lord Mansfield,— All acts m pari materia are to be 
taken together, as if they were one law. In the statute of 
Car. 2. tlie words, ** otlier royalties,* are used, but that must 
mean royalties of the same nature with manors. If royalties 
of a^ higher nature had been meant, the statute would have 
b^un with them[Fl]. The reason why this word was used 
in the act of Car. 2. was, because such royalties go by diffe* 
rent names in different parts of the kingdom ; as honours^ 
baronies, fees, S^c. But in the act of 5 Ann. e. 14. the 
words are only *' lordship or manoi^' (b), and the acts of 
9 Ann. and 3 Geo. 1. recite the others, and only mention 
** lords and ladies of manors." 

Tiie postea to be delivered to the pimntiff. 



(hO § 4. 



[f I]. Vid. ace. Com. Dig* Parliament R. 14 
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An implied re- 
vocation of a 
will by a sub- 
tequrnt mar- 
riage, and the 
birth of a 
child, may bt 
rrbutied fay 
parol e\idence. 
—If a will is 
revoked by im- 
plication, a re- 
ference to it, in 
•n instfiunent 
attested accord- 
ing to 29 Car. 2. 
c. S. aipoHuts to 
ft republication. 



Brady, Lessee of Norris, asninst Cubitt* 



r 32 ] 



TN an action of ^ectment, tried on tlie last Norfoff; 
•■- circuit, thejury found a special verdict to tlie following 
^fUbci, vit. " TTiat John Norris was seised in fee, inter alia, 
of the premises in the declaration mentioned. — ^That, on the 
56di of Jiwe 1770, (being then a widower witliout children, 
and liis sister jtnne jiufrere, M-ife of jinthotiy Anfrzre, 
being hb heir at law), he made his will^ m writing, 
duly attested, and thereby devised the sa^ premises tQ 
r. jB. Bramston, B. D. G. Di/nngham, T. G. Erven, 
and T. Brograve, and their heirs, to the use and intent 
diat the chancellor, master, scholars of tlie university of 
Cambridge, and dieir successors, should and might for 
ever have, receive and take thereout, and every or any 
part thereof, upon trust as therein after was mentioned, 
an annuity on yearly rent-charge of t20l. clear of all 
l^xes, and -other deductions whatever, widi powers of entry 
and distress as between landlord and tenant ; and tiiat the 
testator declared, by his said will, the trusts of die said 
^nnuity or rent-charge in the following words, riz, " I do 
fiereby declare my will and meanuig to be, that the said 
chancellor, master, and scholars, and tlieir successors, shall 
from time to time for ever stand and be seised and possessed 
of tlie said aimuity or yearly rent-charge, and of the said 
powers and remedies for tlie recovery tliereof, upon 8]>ecial 
trust and confidence, and to the intent Uiat they shall, 
from time to time for ever, pay, apply and dbpose of 
the same and every part thereof, to such iierson or j)er.<?on8, 
upon such trusts, &;c. and in every respect in .such manner 
as are expessed, &;c. in the first twenty pages of a small 
book covered with marbled paper, wholly of my own 
hand-writing, and all the interlineations and erasements 
therein having been made by me; in the twentielli page 
of which book, there are in my own hand-wiiting, the words 
and iigiires following, tiz, " All written widi my own 
hand, and bearing date, Bnsto/, Sept. 22, 1768, con- 
taining twenty pages. — John Noriis** — And also the words 
and figures following, viz. " Tliis is the paper or book 
to which my will, bearing date tlie (2Gth day of June, refers. 
— John A'orm."-^'niat subject to, or chargeable with, tlie 
said annuity, or yearly rent-charge, and tlie powers and 
remedies aforesaid, for the recovery tJiercof, the testator 
declared his will to be, tliat the trustees and tlieir heirs should 
stand seised of the said prnnises, in trust for his own right 
heirs and assigns for ever. — lliat the testator, by his said will, 

gave 
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gtre.to the said T. G. Ewen 1000/. and also gave many 177g. 
other pecuniary and speciiie legacies to many other persons.— « ^ __ j 
That by the said paper or book, to which die will refem, Brady 
it is directed, ^c. (here was set fordi an account of the against 
pnrpoeed to which the annuity given to the university was Cubxtt. 
to be appiied).'»That, after making the said will, viz. in 
May 1773, the testator married Charlotte Towmhend; pre^ 
vious to which marriage, and after making the will, he 
conveyed c^tain lands of the annual value of liSOL to 
tnntees, for die purpose of securing to die said Charlotte 
a dear yearly sum of 800/. in case there should be no 
son of the marriage, and 600/. if there should be a son, 
by way of jointure, and in bar of dower, with remainder 
to hiniself in fee. — That the premises in the declaration 
mentioned, and so devised as aforesaid by the will, were 
not comprized in the last mentioned conveyance.— That, 
on tbe ISdi of December 1775, the testator having then 
had no issue bom of the said marriage, and his said sister 
bek^ then his next heir at law, wrote and subscribed with 
his name a paper writing (set forth in hoc verba, and inti- 
tuled ^' memorandum of my intention,'') in which, after 
mentioning, that, by the settlement, his wife (of whom 
be speaks in the higliest terms of approbation) had 800/. 
a year clear money, which his will, ** even if it were 
not prior, could not affect, and which, he said, it had 
nothing to do with, declared a further intention in her 
favour as follows, ''.My villi is, (and if I live to express 
it in legal formality, it shall be a coercive will)- that not 
only ail her jewels shall become hers, but that she shall 
have her choice of half the plate when appraised, and of 
half my books. That, moreover, she sliail have to the 
amount of 200/. (besides the harpsichcH'd which I wholly 
give her) in furniture, according to her own choice of it, 
and besides, or over and above die 800/. 1000/. in cash^ 
(o be paid to her within one year from my decease, by 
my executors under my will. — In case I shall not live to 

Crocure this my will and intention to be according to 
^1 prescription, I call upon you my dear sister to fulfil 
my designs, using too all your endeavours that none shall 
hmder you.— -To the page on the other side, and to 
the page on this, I have set my name as above dated, 
John fforris. — My friend T. Ewen take a copy of thisj^ 
and if not complied with, publish it."— That, afterwards, 
on the 25th of October 1776, the testator had issue, bora 
of his said wife, Charlotte Laura Norrisy the lessor of the [ 33 ] 
plaintiff; and that, on the 27th of December 1776, being- 
aeised as aforesaid of the premises in the declaration men* 
tioned, amongst other real estates, he subscribed his name 
to anodier paper writing, in the presence of three wit- 

D 3 nesses^ 
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1778* nesMSy who, at his request, subscribed their names thereto 
t^^ ^ j^j in his pre3)enc.ey and in the presence of each other; urtiich 
Brady P^P^^ writing was dictated by him, and reduct^ into 
against W'ntiog , by his order, and was in the words and figures 
Cy:9iTT. following, viz. " Memorandum of what Mr. Norru said ii| 
the presence of Mr. Bromfield^ T. G. Ewen and T. Lynt, 
on tne evening of the 27di of December 1776. That, as 
his will was made before he married a second time, he had 
there devised his estate to his heir male, and had given 
10,000/. to the younger children of the Hoveton family; 
but now, having a female child, it is his meaning that she 
^ould inlierit die estate as his heir, and of course that the 
10,000/. should not become due to tlie Hoveton children, 
unless tlie said child should die without heirs of her body. 
Mr. Norris also means that tlie 1000/. left to Mr. T. G. 
Et^en should be paid to him, and also all the other legadea 
mentioned in the will to other people, except the abovq 
10,000/.— rX lyprm.-T-.And he also particularly desires 
tliat the college gift may be paid, and disposed, as he has, 
in the said will, directed. — Hie parchment book respecting 
the college gift is to stand.— Mr. Brograve had instructions 
for tliis, and drew it up."— Witness to the above signing of 
the said J. Norris, J, Bromjitld, T.G.Ewen, T.Lunt.^^ 
That the said clause in tlie said paper writing last men- 
tioned, immediately following the name of John Norris^ 
viz. — " jind he also particularly desires, 8fcJ^ was, by the 
direction of t|ie said John Norris, struck out, by several 
strokes of a pen dra^n tlirough the same^ before the tes- 
tator signed the said last-mcntionied paper writing, the tes- 
tator saying to the person who reduced the said memoran- 
dirni into writing, — "- You may draw your pen through 
vhat you haye now written, for there is a parchment book 
with tlie will in the hands of Mr. Brograve, that mentions 
all about it — ^That, by the word§, — " children of the Hove- 
** ton family^ and ** Hoveton children," the testator meant 
the children of his said sister, who tiien lived at Uovtton — 
That the >yill of the 26tli of June 1770, did not contain 
any devise of any part of the testator's real jestate to his heir 
male, or to any other pferson, except only the devise of the 
premises ^bove-mentioned, part of his real estate, for se- 
[ 34 ] curing the .said rent-diarge tp the University qf Cambridge. 
Nor did th^ s^d Kyill jcontain any gift of \Q,Q^L or any 
other sum of inoney tP flif? Jioveton children, or any of 
likeni ; but, iq a draught qf a will ^hich had been prepared 
by the direction of the testator in the year 17t)B, but had 
never been executed, there w^ a devise of the principal 
part of his rea} e^^te to his said sister for life, witli re- 
i^nder to her first and other sons in tail-male, charged 
with the payment pf 10,000/. to the younger children of his 

said 
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•aid lister, on certain contingencies therein specified; and 1773 
(be said draft contained also a bequest, of 300/. only to the ^ _^ 
»id T. G. Ezoen. — ^That the testator died on the 5th of Br^dy 
January 1777, seised in fee of the premises mentioned in against 
the declarationy leaving the lessor of the plaintiff^ his only cJ3itt. 
child and heir at law ; and that he also died seised in foe 
of odier real estates of the yearly value of 2,500/. — ^Tliat 
after liis death, and before Uie time within mentioned in 
which tlie trespass, ^r.-!-The deftudunt claimed uunder the 
demise to the university. 

Le BlanCy for the lessor of tlie plaintiff, — ^There are two 
questions upon this special verdict. 1. Whether the will 
of 1770 was revoked by the subsequent marriage, and 
birtli of a child? £. Wliether, supposing it revoked, any 
thing appears on the face of the special verdict, which, in 
bwy amounts to a republication, especially with respect to the 
devise to the universty ? 1 . Before the statute of frauds, ^nlls 
of land made under the particidar customs of boroughs, or by 
virtue of die statute of wills (c), might be revoked by any 
express words without writmg, the statute of wills giving 
power to any person seised in fee of lands, to devise such 
lands by will in writings but being silent as to revocations ; 
Brooke v. Warde (d), Sj/msoti v. Kirton (e), Cranvell v. 5«/i- 
ders (J), But, besides these actual revocations, there were 
other acts of a testator which were considered as revoca* 
Uons, because contrary to, or inconsistent with, the will; 
as a devise in fee, and afterwards a lease for years, to the 
9ame person, to commence after the testator's death ; Coke 
V. Bullock (g). Arid these constructive revocations were 
raised, even where the acts done were void in law; as 
feoffment wiUiout livery; bargain and sale without enrol- 
ment; a grant of a reversion without attornment; a devise 
to the poor of a parish, or to a corporation ; Mountague r. 
Jeojffereifs (A), Rollers Abr. Title Devise (i). In the case [ 35 1 
of Forse v. Hemhling (k), it was held, tliat a subsequent 
marriage revoked a will of land made by a feme sole. 
Now, in all tliese instances, the subsequent deed, devise, 
or marriage, could have no other effect, but to sliew an 
alteration of intention; and, therefore, they prove, that 
any act indicative of such a change, was construed to be a 
revocation. The statute of frauds enucts, diat all wills of 
lands shall be executed with certain solemnities (/). ^Fhen 
follows a clause prescribing similar solemnities in the case 
of revocations (m). But it is determined that this clause 

does 

(c) 32 H. 8. c. 1. (*) Moor 429- 

(d) Dyer 310. (i) p. 6*14. 

(c) E. 4,Jac. 1. Cro. Jac. 115. (A) C. B. M. 30 EL 4 Co. 60.h 

(J) M. 16 Jac. 1. Cro. Jac. 497- (/) 29 Car. 2. c. 3. § 5. 

(£) C. B. M. 2 Jac. I. Cro. Jac. 49. {m) ^ 6. 
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177f^ ^^^^ ^^^ extend to implied revocations^ or revocatkmt 

^!^J^ in law ; Spekes Case (n), The Earl of Lincoln t. Rot/MSfal. 

BRAnT ^^^' Tirkner t. Tickner (p), Eyrer. Eyre (9% frointT. 

a cai list Thompsou ir\ Pollen v. nuhand($). % It is laid down in thofie 
Cub ITT. c^uie8, tliat a subsequent marriage and the birth of a child, 
is one of those changes of situation^ tliat will amount to a 
revocation in law, ot a will of land, as well as personal 
property. And this doctrine was recognized by your lord- 
ship in the case of Wellington p. fVellington {t). The 
same point came directly before the court of Exch^' 
quer, in a ca^e of Christopher v. Christopher^ which was 
decreed fkh of July 1771 {n)\ and it was tliere determined^ 
by Parkkr, ChieJ Baron, and Smythe, and Adams, Ba^ 
rons, against Pkrrot, Barony that it was a revocation. 
The same question also occurred two years afterwards, in 
Spragge v. Stone^ at die Cockpit (v). Hie first will in that 
ease was made in Jamaica, iitii of June 1764, by which 
die whole estate, real and personal, was devised to the de- 
fendant. The testator married in 1765, and had issue 
in 1766. Afterwards, on tlie 10th of October 1766, he 
made anotlier will in Eng/andy which was in his own 
hand-writing, but not duly attested accorduig to the statute 
of frauds ; by which he devised his estate, real and per- 
sonal, to his wife, in trust for his son. In August 1770, 
the chancellor of Jamaica decreed, that the marriage and 
birth of a diiid, and tlie second will, amounted to a revo- 
cation us to the personalty, but not as to the real estate^ 
Oil tlie appeal to the privy council, Parker, Chief Baron, 
De Grby, Chief Justice, and Sir Eardley Wilmot, being 

[ 36 1 present, " So much of the decree of the court of chancery 
in Jamaica f as established the will of 17(>4, with respect to 
the real estate, was reversed ; and it was declared, ^ that 
the subsequent marriage and biith of a child were, in 
point of law, an implied revocation of the will of 1764.'' 
Their lordships, in this order of reversal, took no notice of 
the second will. 2. If the will of 1770, in the present 
case, was completely revoked by die marriage, i^d the 
hirlli of the daughter on the 25 th of October 1776, has any 
thing happened since, that can be construed to be a republi- 
cation i lliat cannot be without the solemnities required 
by the statute of frauds; Gilbert's JjQW of Devises (ir), 
Bunker v. Cooke (x). The due execution of a codicil is not 

sufficient 

{n) Carfh. 81. (0 J?.R. 8G.3. Hill.4Burr.2l65. 
{o) In DoKi.Proc. 169s. I Eq. Ca. {u) 4 Burr. 2171. Note. 2182. 

4 1 '2. Addend. 

(p) CiWd in 3 Jtk, 7-*- (r) 2/ March 1773. 

(V) 1 P. Jf'ms. S04. Note. (ir) 87- 95. 

(r) T. 170:. 1 Eq. Ca. 413. (x) FUz Gibb! 225. Giib. Dev. 125. 

(0 M. 1712. I £q. Ca. 419. 
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Aiflicient to republish a \iilL It w9b determined in Lytiak 
V. Lady FalkUmd^ and in Penphrase, v. Ijord T^mrJowne, 
both cited in Comi/nis Reports {y). So, by cancelling a 
second Mill, one of a prior date is not revived ; Hurien^ 
skaw V. Gilbert (r) [f 14]. The memorandum of the 27th 
of December 1776, is not found by the verdict to relate to 
the wiH of 1770. It refers to the devise to the testator's 
staters children, which is contained in tlie former will of 
1768, and not in the latter. The part of it, in which it is 
said to be his intention that the college gift shall stand, 
was not signed and is scratched out. It may be contended 
that it is included under the words, " all the odier legacies," 
and it will be said there is paiol evidence of wliat the 
testator said, when the erasement was made. But the 
distinction is clear between a legacy and a devise, and no 
parol evidence should be received to explain the testator's 
Bitention contrary to tlie legal im{)ort of the language he 
has emploved; Strode v. Ru^ (a), CoU v. Rauiinson {b), 
Bertie v. Falkland (c). 

Graham^ for tlie defendant,-—! admit that implied revo- 
cations subsist as before the statute of frauds. But I am 
tt> contend 1. that there has been no revocation of the will 
of 1770. None of the cases have gone so far as to say 
that marriage, and the birth of a child, necessarily revoke a 
will. The doctrine is derived from the ecclesiastical courts. 
lo Imgg V. lAig^ (d\ which was decreed by tlie delegates, 
marriage, and %e birth of a child was declared to be 
merely a presumptive revocation, llie will tliere was only 
of personal property. In die case of Shepherd v. Shepherd 
[10], which was sent out of chancery by Lord Camden for 

the 



1779: 

BllAOT 

ay:;iinst 
Cub ITT. 



1^7] 



(j) 383, 384.. 

(z) JB.11.JE:. IX'Gev. 3. [f 14..] 

{a) 1> Vern. 6\>l. 6:x. S.C. with 
Ltijfton V. Jjadif FaWLind, 

{h) B. R, If. 1 ^nn. 1. Salk. 234. 

(c) Cane. H. 9 J^'- 3 1 Salk. 231. 

{d) E. 11 ^r.3. 1 Ld Rai/m. 441. 
S Salk. 59<?. 

[10] The following is the state of 
the facts in that case. ^* Shepherd the 
testator having made his will, after 
some small logacics to his collateral re- 
lations, made his wife ri*siduary legatee. 
After the making of the will, his wife 
was brought to bed of a daughter in 
17^3, upon whose birth, the testator 



added a codicil, whereby he directed 
tliat the legacies should be paid, and 
that an annuity of 300/. />fr<i«w. should 
be secured on the residuum, and paid to 
his daughter. The codicil and will 
were found together. In 17^5, ano- 
ther daughtiT was born, and in \7^^y 
a son, who was a posthumous child, 
t he testator beinsr dead about six months 
before his birth." — Sir George Ilay^ in 
giving his opinion that the will was not 
revoked y delivered a very solemn and 
learned argument, in which he stated 
and examined a number of cases not in 
print, as well as those contained in the 
different reporters [f. l]. 



[t 14] Since reported, Cawp. 49. 
[p. >.] See a full report of this case, 5T.R.5l%n not. 
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(|».»^g the opinion of Sir George Hay, it was determined, tbat die 
\ subsequent birth of children, even in a case of personalty, 
^^ ' did not amount to a revocation. Brown v. Thompson, ei- 
sl tended the rule to real property; but that case, as ulti- 
cTuBiTT. "^tely decided, proves that it does not hold universally, 
for there the will was established by Lord Keeper Wright^ 
because tlie presumption was rebutted by other circum* 
stances. In Christopher v. Christopher, there was a disjpoa- 
tion of the whole estate^ and the child, if the will had 
stood, would have been without any provision. Spragge ▼• 
Stone went entirely on the authority of Christopher v. XJhris' 
topher, and, in the decree, it was called an implied revocatioii.' 
Now if this sort of revocation is only presumptive, it 
may certainly be encountered by evidence. Searle v. Lord 
Barrington (e). Such evidence has always been admitted in 
the ecclesiastical courts, as appears by Sir George Hajf^ 
judgment in Shepherd v. Shepherd, nhat are the facts in 
this casef A draught of a will in 1768, by which the tes- 
tator devised his estate to his sister and her issue in tail, 
with £10,000 to her younger children. This was never 
executed. Then, in 1770, the will in favour of the um- 
versitv. And it is to be observed, that the devise to them 
is only a very small part of the testator's estate-— merely 
a farm. Then an ample settlement on his intended wife. 
Afterwards the marriage m 1773. Then, in 1775, die 
testamentary paper set forth in the special verdict. In Oo 
tober 1776, a child bom; and, in December of the same 
year, the last paper attested by three witnesses. In that 
paper, the testator does, m some degree, confound the 
draught of 1768, with the will of 1770, and refers to 
both. He certainly refers to the latter, because he men- 
[ 38 ] tions the legacy of £1000 to Ewen. But in the case of pre- 
sumptions, parol evidence is undoubtedly admissible. And 
it appears that when he directed the additional clause rela- 
tive to the collie gift to be struck out, he spoke of the in- 
strument of 1770, as his will. This rebuts every pre- 
sumption that he meant to revoke it. — 2. But, if the court 
were to hold that the mamage, and birth of a child, did 
revoke the will of 1770, I contend, in the next place, that 
tlie paper of the 27th December 1776, refers to it with suf- 
ficient certainty to amount to a republication. To establish 
this position, I rely upon Carleton Lessee of Griffin v. Grif^ 
Jjf^ (f)i Bondv. Seawell (g), Acherley v, Vernon (h), cited 
in Bond v. Seawell, and Molineux v. Molineux (i). 

Le Blancj in reply, insisted on the cases^of Christopher v. 

Christopher^ 

ft) M. 11 GeoA. 2 Ld Raym. 1370. fgj M. 6 Geo. 3. 3 Burr. 1773* 
S Mod. 278. 2 Sir. 826. (hj M. 10 Geo. 1. Comyns 381. 

(J) E. 31 Geo. 2. 1 Burr. 549. (ij H. 2 Joe. 1.. Cro. Jac. 1^4. 
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CkristopheTf and Spragge v. Stone, as having expressly esta« 1778* 
blished that a subsequent marriage, and birth of a child^ 
amount to an absolute revocation. He. said that the admis- 
sion of parol evidence, or of any vniting not executed with 
die solemnities prescribed by die statute of frauds, would 
be of the most dangerous consequences, and would lead to all 
the inconveniences of perjuiy, which that act was cal- 
culated to prevent That, in Christopher v. Christopher, the 
judges founded their opinion as to revocations by marriage 
and the birth of a child, on diis, that those circumstances 
were matter of fact easily ascertained, and of such noto- 
riety as not to occasion any danger of fraud or perjury, and 
that Adams, Baron, in that case, expressed a strong disap- 
]>robation of taking other extrinsic circumstances into con- 
nderation. And he contended^ that the paper-writing of 
December 1776, did not refer with sufficient certainty to tlie 
will of 1 770, for that to operate as a republication, and that 
a reference by a subsequent instrument, though properly at- 
tested, must be clear and unambiguous, in oi-der to re-establish 
a will which has been revoked. 

(Dunning mentioned to the Court, that he had argued 
the case of Spragge v. Stone. That it was agitated at the 
bar, whether the statute of frauds extends to Jamaica; but 
that the judges tliought it unnecessary to decide that ques- 
tion, and that the decree was peimed as it is, merely that it 
ni^ht be seen abroad, that the privy council had not decided 

Lord Mansfield,-*! have no doubt upon this case, from 
the beginning. I have travelled a good deal through the . 
question; I argued most of the cases when I was at the 
bar, relative to implied revocations of wills of personalty. 
Sir George Hay's decision is not applicable to the present [ 39 ] 
question, because the point there was, whether the birth of 
a child alone, operated as a revocation. 'He held diat 
it did not. And, in that case too, tlie child was totally 
unprovided for. A subsequent marriage, pnd the birth of 
a child, affords a mere presumption. There may be many 
circumstances where a revocation may be presumed. The 
<:ase in Cicero is an old and well-known instance of such 
presumptions (k)» But, upon my recollection there is no 
€:ase in which marriage and the birth of a child have been 

. held 



3t 



[<K>*] By Stat. 25 Geo. 2. cap. 6. 
^ 10. that act is made to extend " to 
such of the colonies and plantations, 
where the statute of frauds is by act 
of assembly made, or by usage, re- 
ceived as law." In 2 P. WiU. 75. it 
is said to have been decided that the 



statute of frauds docs not bind Bar^ 
badoes. 

(k) Pater credens filium suum esse 
fnortuuniy alterum instituit hceredem. 
Fiiio domi redeunte, hujus institutionis 
vis est nulla. Cic. de Oratore. 
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b^d to raise an implied revocation, where theie has nol 
been a disposition of the whole estate. It vras a total dis- 
position in Christopher v. Christophfr, and in Spragge v. 
Stone; and it has sdways been a total disposition in the cases 
of personal property, because, by making an executor, the 
wfacJe is disposed of. In such cases, Ae inference is ex- 
cessively strong in favour of the wife and children. But I 
doubt extremely (1 give no opmion,) ^yhether the circum- 
stances in this cane are such as would raise the presumption. 
The testator disposes of a small part of his estate to a cha- 
rity. Theu, in contemplation of his marriage, he settles 
£B00 a year upon his intended wife, with remainder to 
himself iu fee. It is clear, therefore, diat he contem- 
plated the change in his situation after the will, and pro- 
vided for it as to his wife ; and, with regard to the chil- 
dren, he may well be supposed to say, I will keep them in 
my own power. Suppose a man had given several legacies 
by a will, and had d<Aised all his real estate to the use of iiis 
diildren when he should have any : [f 1 .] would a subse- 
quent marriage and the birth of a child have revoked a 
will of that sort f — But I am clear on tlie other ground, [f 2] 

that 



[f l] The case here put happened 
ill Kenebel v. Scrafton, 2 East. .OJO. 
where the principal object of the will 
was to make provision for the future 
children which the testator mij^ht have 
by a woman with whom he cohabited, 
and the question was, whether a sub- 
sequent marriage with that woman, 
and the birth of children, Revoked 
the will ; and the court decided, prin- 
cipally on the authority of this case, 
that a specific provision having been 
made for the children by the will, it 
was not revoked. 

[f 2] In Kenebel v. ScraftoUy the 
court studiously decline confirming 
the admissibility of parol evidence; 
and Lord Kenyon intimates the same 
disposition in Voe v. Lancashire, 5 T. 
R. 60, In Goodtitle v. Otwayy 2 H. 
BL 51 6. (in which the court decided 
against the admissibility, in the case of 
presumed revocation by conveyance 
of the estate to new uses) Eyre, 
Chief Justice, also doubted the doctrine 
here laid down by Lord Mansfield: 
but Buller, Justice, maintained it, as 
distinguishable from the judgment 
there given in this respect, viz. because 
in that case there was a solemn act 



done by the party himself, a deed 
executed, which must have the con- 
struction which the words import, and 
by a prsKumptio juris Sf dc jure work 
a revocation ; whe^'eas in this case the 
revocation was presumed from other 
facts, to be proved by parol, and 
therefore to be rebutted by parol. 

In Pole V. Lord SomerSy o Vcs.jun. 
326. Lord Eldon, Chancellor, en- 
tertained the same doubts, and par- 
ticularly objected to the expression 
that the evidence was to rebut an 
equity, which he said should be called 
answering a presumption. See also 
in Gibbons v. Caunt, 4 Fcs.jun. 840. 
an opinion of the Master of the Rolls 
to the same effect, and another of the 
Chancellor in Kenebel v. Scrajton^ § 
Ves.jun. 663. 

In Doe v. Staple, 2 T. R. 6ffr. it 
was ruled that the will of a feme sol* 
was revoked by marriage, though the 
principal object of the will was to 
provide for her future husband ; and 
it was doubted by Ashhurst, Justice, 
w hethcr, if the parties had specifically 
agreed that the marriage should not 
revoke the will, such an agreement 
would have been valid* 
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that this presumptioD, like all oiAen, may be rebutted by 
every sort of evidence [*)- 1 5]. There is a technical phrase 
f6r it^ in the case of executors; it is called rebutting an 

Suity. Lugg V. Lugg is strong to this point. Thompson v. 
wtPH was decidsd upon a particular^ against a getieral^ 
presumption ; and Sir Georse Hay^ appears to have under* 
stood this to be the law. Now the intent here is glaring 
from the writings found by the verdict. Mr. Le Blanc ad- 
mits that there is evidence to rebut the presumption. If 
that were more doubtful, I think Mr. Graham is right, that 
the instrument of the 27th of December 1776, sets up the 
devise to the university. This instrument was written after 
the birth of the child. The testator had ordered a draught 
of a will to be prepared in 1768. Afterwards, in 1770, 
he makes the will in question. Now what appears on this 
instrument of December 1776? The testator remembers die 
dispositioas both of 1768 and mO; but is not corrrect 
as to which of them he had executed. But his meaning is, 
that his estate should go to his daughter. — ^That the £10,000 
should not be paid. — As to the legacy of <t'1000 to Ewen, 
that was to staud.— " jdnd also all the other legacies." — ^The 
word ^' legacy," in ' its ordinary signification, is applied to 
money, but it may signify a devise of land {p^}, and may 
here comprehend the devise to the university, which tlie 
testator calls a gift. 

WiLLES, Jusficey of the same opinion. 

AsHHUKST, Justice^ — I am of the same opinion. There 
was a strong case in this court, JE. 13. Geo. 3. on the first 
point, as to the admission of parol evidence to rebut an 
equity, or implication. The cause had been tried before 
nie. 

BuLLER, Justice y — 1 am of the same opinion. I argued 
the case alluded to by my brother Ashuurst. It was the 
case of Rogers v, hongjield; [f 'S\ and was decided on the 

audiority 



sgn 



1778. 

Bradt 

against 
CuBrrx. 



[40] 



I 



\\5]VideSkinn,^97. BechUy y. Neuland, Cane. T. 1723. 

<Kr] S. P. Fer Lord Macclesfield, 2 P. JF. 182, 186, 187. 



[f 3] Mr. East in a note to Kene- 
bd V. Scrqftony 2 East, 534, states 
from an MS note of Bailer, .lustice, 
that tlie right name of this cas« was 
Goodright and Hodges v. Clanfield: 
and he adds as part of the judgment 
given in the principal case by his Lord- 
ship, "That if the subsequent written 



" papers and the parol evidence in 
** this case were received, which lie 
" thought they must be, it was per- 
" fcctly clear, and so admitted, that 
" there was no intention in the ti*s- 
" tutor to revoke his will, und con- 
•* sequently on the whole no ground 
" for the court to imply it." 



40 



1778. 

Brady 

against 
Cub ITT, 
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auUiority of Lake v. Xake (k) bdpre Lord flardwicke. 
liurtemhaw v. Gilbert, did not go upon an implied^ but an 
express revocation, for the first will was in two patt9, and 
the testator had cancelled one of them. In Goodright^ lesxe 
of Glazier v. Glazier^ a will revoked by a subsequent will, 
but not cancelled, was held to be re-established by the can- 
cellation of the subsequent will (I). Implied revocations 
must depend on the circumstances at the time of die tes^ 

tator's death, [p 4]. 

Judgment for the defendant [f 1 6]. 



(k) In Cane. 1751. t WiU. SIS. 
Lav o/Ni. Pr. Ed. 1775. p. 297. 

CO H. 10 Geo. S. 4 iurr. 2512. 

[t l6] Hide V. Mason, 25 Nov. 
1734. 8 Fin. l4J0.pl. IJ. Harwoodv. 



Goodright, Usse ofUolfe, S l^ih. 447- 
2 Blackst, 937. and on error in B, R. 
T. 19 Geo, 3. Cowp. 87. Sutton v. 
Suttm, B. R. E. 18 Geo. 3. Coxpp. 
812. 



[f 4] In Doe v. Lancaskirey 5. T. R. 
49* (where it was held that marriage 
and the birth of a posthumous child 
revoked a will) ihe principle was put 
on a more correct ground by Lord 
Kenyon, viz. a tacit condition at 
iinie of making the will, that it should 
not subsist iu the event of such a 



change in the state of the family, tt 
is more difficult to reconcile the ad- 
missibility of parol evidence with this 
principle; forif the revocation does not 
depend on subsequent intention, the 
declaration of the testator cannot be 
material. 



against the 
sheriff. 



t *i ] 



AcKWORTH against Kempe. 

If on » fi. fa. npHE goods of oiie Wise had been conveyed to Ack^ 
against A. a -i^ vxirth the plaintiff, by a bill of sale, and had actually 
Sc *goSil*«f B. b^en removed from the house of Wise. Two nvxits of fieri 
trespass ii<» fcdas, at the suit of different persons, against Wise^ were 

delivered to die sheriff of Sussex, (the present defendant,) 
who granted warrants to his officers to execute them. The 
officer, in consequence of the warrants took the goods 
above mentioned in execution, and sold .tliem. Upon 
this, Ackworth brought an action of trespass vi et armi$ 
against the sheriff, (without joining the officer as a de- 
fendant.) The cause was tried before Eyre, Baron, at. 
Horsham summer assizes, 1778. The defence was, tliat 
the bill of sale to the plaintiff was voluntary and frau- 
dulent. Both the ynriXs of fieri facias were produced, 
and a copy of the judgment on which one of them had 
issued. The copy of the other judgment could not be 
read, because the witness, who was to have proved it, 

was 
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was interested. On the part of the plaintifF, strong evi- 1778. 
dence was produced to shew that die bill of sale was fair^ i_-^- ,^ 
and that a valuable consideration had been ^ven for it. Ac k worth 
The judge directed the jury to tind for the plaintiff (at all against 
rrents^ and whatever they might think of the bill of sale) Kemi'g* 
as to the goods taken under the writ, in the case where the 
judgment on which it issued had not been proved; being of 
opinion that tlie writ itself is not sufficient evidence, un- 
less where the action is brought by the person against 
whom the fieri facias had issued. Ihe jury thouoht that 
the fairness and consideration of the bill of sale were 
proved, and they accordingly found a verdict for die 
plaintiff, with damages to die amount of the sum for 
which all the goods had been sold under the execution^. 
Tlie plaintiff had produced evidence to shew that the real 
value was much greater, and equal to what appeared on 
the bill of sale, llie defendant, on the contrary, had in- 
sisted, that, if the Jury should think the plaintiff indded 
to if^over, they ought to deduct, from the sum for which 
the goods had been sold, the sheriff's poundage and the 
odier expences of the executions. (lliis was on the 
ground, mat the parties at whose suit the goods were taken, 
were the real detendants; they having indemnified th^ 
aheiiff.) 

A new trial w^ moved for, on four grounds, viz. 
1. That the^ verdict was contrary to evidence, the bill of 
Bale bang voluntary and fraudulent. 2. Ihat there had 
been a misdirecUon on the point of evidence. 3. That 
the damages were excessive, the deductions contended for 
not having been made. 4. That the action would not lie 
against the sheriff, because his warrants being to take the « 

goods of Wise, he had given no authority to his officer 
to take those of any other person, and therefore, was not 
answerable, if goods wliich did not belong to Wise had been 
taken. 

Kempe, Serjeant^ Robinson, and G. Wilson, for the plain- [ 42 ] 
tiff.— 

Dunning, and Morgan, for the defendant. 

On the day when cause was she\vn, the court was clear- 
ly against granting a new trial on any of the three first 
groimds. Lord Mansfield said, he had not die least 
lioubt, from the evidence stated in the learned Judge's 
leporty that die bill of sale was fiur ; which, he said, laid 
llie quesdoo on the supposed misdirection out of the case. 
ButLKB, Justice, recognized die disdnction made by 
£YEBy Baron, on that quesdou, and said, it was founded 
on the authori^ of a case in Lord Raymond Cm>— Widi 

regai-d 

Cm) Lake t. BiOers. I Ld. Raym. 753. Law of Ni. fr. 91. edit. 177S. 

rtit 

Vol. I. £ 
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I77g.. regard to the objection to the action, the court took time 

\_^j--^ to consider; Lord Mansfield observing, tbat^ if trespass 
AcKwoRTH would not lie, no other action would, and that the point was^ 

against therefore, of very extensive consequence. 

Kempe. Some days afterwards Lord Mansfield delivered tho 

judgment of the court to the following effect: 

Lord Mansfield, — ^The only question now remaining 

is, whether trespass vi et armis can be maintained against 

a sheriff for goods taken in execution by his bailiff, whi9l| 

turn out not to have been the goods of the person against 

whom the Jieri facias issued. On the part of the d^end- 

ant it has been argued rather on authorities than on principle. 

Tlie authorities cited were 2 Rollers Abr. 552. title Ires' 

, pass^pL 9, 10. and Saunderson v. Baker et aF. in C. J3. 1\ 

19 Geo. 3. (n). The passage in Rollers AbridgemenJt dgev 

not warrant the objection. The case there, when rightly 

understood, will appear to be a particular exception to tm 

general rule; and the true inference from it is, dial, 

where tliere is no exception, the sheriff is liable. The 

bailiff of a franchise is not the officer of the sheriff, 

\^ 1] He gives no security. It is efident from pL 5. in 

the same page, that this was Rollers meaning. lie there 

states, that, if a sheriff take one man for another^ false 

imprisonment lies against him ; and although he says, ^ if 

a sheriff take, 4rc." he means his bailiff; for sheriffs never 

did execute process in personJTf !?]• ror all civil purposes 

the act of the sheriff's bailiff is the act of the slieriff, 

[<£^'2 f] If there could be any doubt, it is cleared up bv 

the very case ui the Common r^leas, "^'hich has been cited 

[ 43 ] for the defendant. It was said at tlie bar, that that case. 

was determined on the ground of recognition [1 1] by ibe 

sheriff, and that the court was equally divided. The 

printed 

Vide the salne doctrine recognized in officer, in taking greater fees than are 

Savage qui tarn v. Smithy C. B. T. allowed by the statute. 

iGGea.S. 2 Bhckst. 1104, [f 18] [ll] The n^cognition in that case 

ChJ 3 WUs. 309. 2 Blackst. 832. was only by the under-^herif. How 

[t$* l] Boothman v, the EarlofSur^ could that alter the question \ It is 

ry, B, R. T. 28 Geo, 3. 2 Term Rep, 5. mentioned as decisive by all the three. 

[t 17] ^i^^ Backwetl v. Hunt^ Koif judges who delivered their opinions on 

107. the motion for a new trial. Yet it. 

[(^2 r"] In JVoodgatev.KnatchbuU J seems that such a recognition could*' 

B. R. M. 28 Geo. 3. 2 Term Rep. 148. only make it the act of the under-she- 

150. 154. it was held that a sheriff is riff. If the act of the bailiff is not the 

liable to an action for treble damages act of the high-sheriff> neither is the 

by the party grieved under 29 Eliz. act of the under-sheriff* 
c. 4. for extortion committed by his 



[t 18] Vide also Martin v. Podger, B. R. 2 Blackst. 701. j5 Burr. 9631. 

V 
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printed account of the case shews tiie danger of inaccii>- 1778. 
rate reports [12]. I have a very correct report of it from > ^^^ 
Mr. Jii^ir€ Blackstcne's own notes which I will read. Ackworth 
(Here his Lordship read the case exactly as it has been a^^ainst 
since printed (o).) In short, the point appears to be ex- Kemps. ' 
tremely clear; and it was not fair to puzzle us so long 
with it, as it seems the objection was suggested to Mr. 
Seneant Glynriy who led for the defendant at the trial, 
and be would not take it, thinking thnre was nothhig in it. 

The rule discharged. 

{12] The account of the case, in question. [O*] The determination 

Wilson, agrees pretty nearly with Mr. is stated to have been on the ground of 

/itf^ice Black stoxb's report. It is the recognition, in the argument at the 

much fuller; though not quite so ac- bar, in the case of Bodkin v. PoweU, 

curate indistinguishing what the judges B. R. M. 17 Geo. 3. Coxop.A^TG, 477* 
say on the point of the recognition, (oj 2 Black. 832. 
from what they say on the general 



HuRD, against Fletcher and another, Exe- JJ"^'^' ^* 
cutors of Sir John Astley, Bart. 

CIR John Astley granted a lease to the plaintiiT, in which ^ fine being 
^ there was a covenant in the following words : '* And dll^c covm't 
the aaid Sir John Astley, for himself, his heirs and as- f»'ate. «^»ih » 
akus^ doth covenant ana promise, to and with the said ihc'^hmband^^nd 
John Hurdj his executors, administrators, and assigns, by wife to declare 
thja indenture, that it shaU and may be lawful for tlie Itl^uIL'Jefn^g^ 
said John Hurd^ his executors, administrators, and as- vicciared by ih* 
f^is, to have, hold, use, occupy, possess and enjoy, all I;^?c -Ut^ii^. 
and singular the said dembed premises, with theappurte- dertoA; lfth« 
nants, and receive and take the profits thereof, to his I'^ata'^tl.* 
and their own use and benefit, without any let, suit^ nant tor quiet 
tcottble, interruption, or disturbance of the said Sir John n!!f!!l*^-^«^ 

^.j t'%'^- I ' igBmit any per* 

A8ii»^ his heurs or assigns, or any person orpersons claim" son claiming on- 
tng, or to claim hy,fromj or under him'' The lessee hav- jjj;'^^ ^ 
v% been evicted by Lord Tankerville, who had succeeded to tenant, an actiom 
tfie estate, this action was brou^t, upon the covenant, ^n'}|^^"^ 
against the executors of Sir John. The defendants plead- the husbCd't 
^, diat Lord Tankervilte, at the time of his entry into execuior*. 
die pieouses, and evicting the plaintiff^ '^ did not claims 
nor was iniiiled to the premises by, for, or under the [ 44 1 
said Sir John Astleur The cause was tried at die last 
aunuBer assizes at Shrewsbury ^ when a special verdict was 
found, which stated, in effect,— That lady Astley, being 
aetsed la fee^ uitermaaied widi Sir John Astley^^Tbat, 

£ 2 iii 
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17*78. in 1716, after the marriage^ by indentures between Sir 
K^^ ^ J John and Lady Aitley of the one part, and trustees there- 
HuRD in named of the other pari, Sir Jo^in and Lady A^Uty co- 
against venanted to levy a fine, tlie uses of which tliey tliereby 
Fletcher, declared to Sir John for life, remainder to trustees to se- 
cure .t*500 a year to Lady Astleu for life, remainder over; 
with a power to Sir John to make leases, under the usual 
restrictions; and with a joint power of revocation to Sir 
John and Lady Asthy, during their joint lives.— That a 
fine was accordingly levied. — ^lliat, afterwards, by a 
joint deed executed in 1753, they revoked all those uses 
declared by the indentures of 17l6, which followed the 
estate for life, and power of leasing given to Sir John, and 
declared new uses to ]^dy Astley for life, with intermediate 
remainders, remainder to Lord Tankenille in tail.— lliat, 
in 1771y Sir John Asthy made tlie lease to tlie plaintiff, con- 
taining the covenant on which the action was brought, and 
which lease was not agreeable to the leasing power reserved 
by the settlement. — 'lliat tlie plaintiff entered.— That Sir 
John Astley died soon after, and all the prior estates being 
determined. Lord Tankervilles estate vested in possession, 
and that he had taken advantage of the defect in the lease, and 
had evicted the plaintiff. The question was, whether Lord 
Tankertille claimed imder Sir Johuy or only under Lady 
Astley, If under Sir John, the plaintiff was entitled to 
maintain this action of covenant. 

Z^cester, for the plauitiff. — Bower, for the defendant. 

I^rd Mansfield desired Bower to begin. 

lie argued, 1. ITiat the deed declaring the uses, and the 
fine, were to be taken togellier, and considered as making only 
one conveyance : and that persons taking by virtue of a power, 
take under the person who creates the power, not under him 
who executes it. 2. lliat a husband is only joined in the fine 
of a wife's estate for conformity, but that the fine is con- 
sidered as tlie act of the wife, not of the husband, and tlie 
conusee is in by her only, insomuch that, if a wife levy a 
fine without the husband's concurrence, and he do not enter 
during the coverture, it will bar her after his death. 3. That, 
when a revocation of a prior declaration of uses has taken 
{ 45 ] place, under a power to revoke, and new uses are de«.lared, the 
new declaration of uses makes part of the fine, and is to be 
taken as the same conveyance with it, in like manner as the 
first declaration would have been, if it had not been revoked. 
And, therefore, if persons claiming under the first, were to 
be considered as in of the wife's estate only, so must those 
claiming under the second. He cited lAtk, 560, ex parte 
Cusxcell, Bro. Abr. title lines (a), Roll. Abr. p. 340 (b), 

Zoudk 

(a) PL 35. (h) N.pL 1. 
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Zouch V. Bamfidd (c), Doe, lessee of Odiarney v. White^ 1778. 
head (d), Beckxmth*s Case (e), Charnock v. fVorsley (/), i^— ^-i.^ 
Holland v. Jackson (g), Mary PortingtotCs Case (h), Hurd 
Daniel v. Vbley (i), CromxcetCs Case (k). against 

Lord Mansfield said, the case was so clear, that Leu- Flitche*. 
cester had no occasion to reply. Justice was strongly with 
the plaintiff. It was true tliat a fine, and the deed tq lead 
die uses, were to be considered as one conveyance ; but as 
Sir John Astley was a necessai y party to die second declar 
ration of uses, by which the estate was limited to liDrd Tail* 
kerville, his Lordship certainly claimed under hun, within 
|he meaning of this covenant. Undoubtedly Sir John had 
covenanted against his own acts, and the new limitations were 
created by one of his acts. 

Judgment for the plaintiff [ I ]. 



CcJ 1 Leon. 82. 
(dj 2 Burr. 704. 
(ej 2 Co. 56. b. 

(f) Cro. EUz. 129. 1 Leon. 114. 

(g) Bridgman 75. 



(k) 1 1 Co. 43. 
(i) Sir W. Jones, 138. 
(kj 2 Co, 78. 

[\] Lei/ctsitr meant to have cited 
Butler \'. Swinnerton. Palmer 339- 



Trinder against Shirley. 



Tuesday, 
24th Nor, 



r\^ Monday tlie 16 th of November, Bower had obtained a j^j j^ ^^ ^^ jj^ 
^^ rule to shew cause, why an exoneretur should not be charged, if the 
entered on the bail-piece ; the defendant having become a ^^^^ *"*^ 
peer, (by succession to his brod^er the late Earl Ferrers.) llie peerage. 
ground of the motion was, diat it was no longer in the power 
of the bail to siurrender the principal [f]. 

Baldwin, for the plaintiff, now declared, that he could not 
shew any cause against die rule. Upon which it w as made 
'absolute. 

Tliis was said to be the first instance of the kind diat had 
come before the court. 



[p] So in Merrick v. Voucher, 6 T. 
R. SO. where defendant was sent out 
of the kingdom under the* alien bill ; 
and in IVood v. Mitchell, ib. 247. 
where defendant was under sentence 
of transportation ; and in Langridge 
V. Flood, 1 Tidd, 152. where defend- 



ant became member of parliament ; 
but the rule is confined to cases where 
the render has become impossible by 
the act or law of our own state, and 
will not be extended to a detention by 
a foreign potentate. See also Robert^ 
son V. Patterson, 7 East. 407* 



The 



£ s 
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&^«d.y, 21st Tj^^ j^j^^ (7^fl/w5/ the Inhabitants of 

Leigh. 



The removal of 
m I'eme covert is 
eritience of the 
husband'* setUe- 
ment. 



nnWO justices removed a married woman > and her 
^ child, from Ewell to Leigh, in the absence of her hus- 
band. On an appeal this order was quashed [f 1]. The 
husband afterwaitls returning to Ewelly he, together with the 
wife and child, were removed under a new order to heigh ; 
which last order the sessions confirmed; but upon a certiorari^ 
and a rule to shew cause why it should not be quashed^ the 
Solicitor General now gave it up, as not to be supported since 
a late determination of the same question^ in the case of 
Hex v. Hincksworth (I) [13] [p 2]. 



(l)H. 18 Gfo. 3. 

[13] That case was as follows: — 
Two justices removed Saraky calling 
her, in the order, the wife of Joseph 
Griffifif and five of her children, from 
Chcshunt to Hincksworth, in the hus- 
band's absence, and without having 
examined him. This order was not 
appealed from. The husband soon 
after went to his wife and children 
at Hincksworth, from whence they 
were all sent back under a new order 
to Cheshunt, I'he parish of ChesAunt 
appealed against this order, and produ- 
cing the former one, insisted that it 
was conclusive as to the husband, as 
well as the wife and children. Tht; 
Sessions, however, after hearing evi- 
dence as to Griffin's settlement, con- 
£rmed the new order as to him, and 
quashed it as to the wife and children. 
The wife then went back with her 
children, to her husband at Cheshuat, 
After which, a third order was made, 
removing thechildrenagaintoC^e^^tfji/. 
This was likewise appealed against, 
and confirmed as to all, but two of the 



children who were under seven yeara 
of age, as to whom it was quashed* 
The case had come on in this court 
the term before, but the lirst order 
not having been stated, on which the 
whole question turned, it was post- 
poned till that order should be brought 
before the court. Bearcrojt andSfan- 
ley now argued in support of the last 
order. Wallace and Thornton on the 
other side. Lord Mansfield — ^Tho 
pauper does not complain. There is 
nothing in this case. It is admitted, 
that if they had put into the first or- 
der, that it was the husband's settle- 
ment, that would have been conclu- 
sive, and the omission makes no dif- 
ference. The general case is, that the 
husband's settlement is the settlement 
of the wife [f 19]. There are some 
special exceptions; as where the hus- 
band is beyond sea. But the presump- 
tion i^ in favoiur of the general rule; 
and if this had been the case of an ex- 
ception, it ought to have been stated. 
— ^The rule was made absolute to 
quash all the orders but the first. 



[t 19] Rex V. the inhabitants of Ealing, M. 25 Geo. d. 



[r 1] But an order quashed for want 
of form is not conclusive between the 
parties. R. v. St. Andrew's, Holborn, 

6 T.. R 613. 
[??] It makes no difference that 



the wife is not described es wife. JR. v. 
Tawcester. Cald. ^97. So if she is 
described as widow, and the husband 
proves to have been alive. R. y, 
Rudgely, ST.R. 620. 

Thoknton 
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Thornton against Dallas. Is^^* 

O 24lh Nov, 




bankruptcy, and that the plaintiff's cause of action accrued ^^ ^^^^^l^\ 
before ; but the plaintiff fiurther says, that, after the 124th of futuWeffects^un- 
June 1 732 (m), and ♦ after the making of the statute of 5 [|"„f^^***" 
Geo. 2. c. 30. and before the issuing of the commission of the p^nd^are 
bankruptcy in the plea mentioned, to wit, on the 6th of P*'<* ^^^^ **>« 
November 1754, the defendant was discharged as a bankrupt, ^" ^"^~ 



mission. 



and that on the 2d of June 1764, he was again discharged as a * [ 47 } 
bankrupt, under that act of parliament ; ^' and that the estate 
of him the said defendant, against whom the said commission 
was awarded, under which he was declared and became a 
bankrupt, as in the said plea is mentioned, hath not produced, 
nor will produce^ clear after all charges, siiflScient to pay eveiy 
creditor under the said commission, fifteen sliillings in the 
jxHOid for their respective debts ; to wit, at London aforesaid, 
m the parish and ward afbre^^d ; and tliis the plaintiff is ready 
to verify. Wherefore he prays judgment, and his damages by 
him sustained, by reason of the nou-perfonnance of the se- 
veral promises and undertakings in the said declaration men- 
tioneil, to be adjudged to him, according to the form of tha 
statute in such case made and provided, S^cJ* — Rejoinder.'^-^ 
** That the commission of bankruptcy, under and by virtue of 
which the f aid defendant is, in and by the said plea pleaded 
m reply, supposed to have been first discharged after the 
UBuii^ diereof, to wit, on the 2f)th of April, in the seven- 
teenth year of the reign of oar Lord the now King, at LoH" 
don aforesaid, in the parish and ward aforesaid, by a certain 
writ of our said Lord the King of supersedeas, the date 
v^hereof is the same day and year last-mentioned, tlien and 
diere duly issued out of thb cpurt of our said Lord the King 
of his high court of Chancery, the same court then and still 
bdng at fVestminster in the county of Middlesex, under the 
great seal of Great Britain, was, in due manner, discharged, 
and superseded." — ^The like supersedeas to the second com- 
mission 



I 



(mj 5 Ged 2 c. 30. § 9- 



£p I] Vid. infra l63. 
E^ 
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1778. niission. — Surrejoinder. — That the original writ in this 

^_..-, ^-,,j action was sued out, on the Ist of November 1776; and tliat 
Thohnton tht first commission in the replication mentioned, was super- 

against seded, on the petition of the said defendant, by and witli the 
Pa LI. AS. consent of all the creditors who proved debts under that com- 
mission; the second y in like mnnncr; and that the same com* 
missions were, and each of them was, superseded, after the 
suing out the said original writ. — Demurrer^ and joinder in 
demurrer. 

Cowper^ for the defendant, — ^The question is, whether, 
under the statute of 5 Geo, 2. c. 30. § 9- Dallas is dis- 
charged by the commission of bankruptcy, which he hai 
pleaded ; or whether his future effects remain liable ? There 

r 48 1 ^^ ^^ grounds made, why the writs of supersedeas should 
not operate in his favour;*— 1. That they were after the 
original writ; — 2. Because they were obtained on the pe- 
tition of the bankrupt, and by the consent of the creditors. 
As to thej^Vsf, the commissions being now supei-seded, though 
the bankrupt did not pay fifteen shillings, they are as if they 
never had existed ; and, as to the second^ I do not understand 
what difference it makes, llie Chancellor has in fact superseded 
them ; and it does not appear what his ground was. If they 
are become as nullities, die allegation that fifteen shillings in 
the pound were not paid, is perfectly nugatory. The de- 
fendant cannot have die benefit of the former commissions. 
He should not, therefore, be prejudiced by them. He cer- 
tainly could not plead his certificates under diem. It may be 
said the supersedeas may be obtained by collusion. But 
collusion is not to be presumed ; it should have been pleaded. 
The probability is, that the bankrupt conformed in every thing 
that was necessary, the creditors being satisfied. 1 can find 
no case on the subject ; from whence I infer that no such 
claim has ever been attempted, where the former commissions 
^ere superseded. 

Davenport for the plaintiff, — It is under the last bank- 
ruptcy that the act requires fifteen shillings in the pound 
to be paid, in order to' protect future effects. The de- 
fendant pleads his last bankruptcy. The replication is, that 
he became a bankrupt in 1754, and again m 17^4. From 
tlie rejoinder it appears, that he rested under the bankruptcies 
of 1754 and 1764, till 1777. Tliat he finds himself pressed 
upon, because the statute says, unless you pay fifteen shil- 
lings in the pound, your future effects shall be liable. Upon 
this, at the distance of above twenty years from the first of 
the two commissions, he gets die consent of his creditors 
under those commissions, (who have no interest to oppose it,) 
to their being superseded. He admits that he was discharged 
under the two former commissions, lliat is sufficient for my 
purpose ; for the words of the statute are express, that when 
M bankrupt has been discharged under a former commission, 

his 
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lus effects shall remaiu liable, unless he pay fifteen abillings 
under the subsequent conunission. He admits that he can- 
not now pay fifteen shillings. The former conunissions 
are not as if they had never existed. Not only sales of 
goods, but even a bargain and sale of lauds, would stand 
good. 

LordMANSFiBLD,— -There is nothing m this case. The 
only question is. Whether a supersedeas can make a thing 
not to have been done, which, m fact, has been done ? The 
defendant was discharged under the former commissions, 
which is all that need be enquired about. But besides, the 
act says, that if a bankrupt has compounded his debts, he 
nmst pay fifteen shillings under a subsequent commission of 
bankruptcy, in order to protect his future effects. Here, the 
creditors had compomided, [f 2] if the former bankruptcies 
were to be considered as never having existed, for they ac> 
cepted of the dividend in lieu of their whole debt. 

WiLLEs, and Ashhurst, Justices, of the same opi- 
nioD. 

BuLLER, Justice, — ^Tlie bankrupt laws were made for the 
benefit of the creditors, not of the bankrupt. 

Judgment for the plainUff. 



48 



1778. 



Thoentov 

against 

Dallas. 



[491 



White against Sealy and Others. 



Frid»7t 9Kk 

Not. 



nnHE defendants had entered into a bond, in the penal Wberethenit» 
-■- sum of £600 conditioned, inter alia, for the payment ^^ for p*y- 
of a yearly rent of £570 by another person. The rent beinff 51^*bond IT^i^ 
in arrear, the bond was put in suit, and judgment by default » Nairity to tba 
obtained against the defendant Afterwards another action ^|^^.^ ^ 
was brought on the same bond, and a second judgment 
entered up. Then a third action was commenced, in bar of 
whidi the defendants pleaded the first judgment, and then ob- 
tained a rule to shew cause why the second should not be set 
•tide, with costs j and why, upon payment of the penalty and 
costB of the first action, the plaintiff should not acknowledge 
satisfaction, on record. Tliey stated in the affidavit on which 
the rule was granted, that they had not pleaded the first 
judgment in bar to the second action by a mistake they had 
fidlen mto, in consideiing the second declaration when de- 
lii^ered as being the same, and in the same action, with the 
first, and only delivered to cure a mistake in the indorsement 
on die other. The questions were ; 1. Whether the bond, in 

this 



(f 2] Semb. That this is the better 
reason for the decision : Since it has 
been held that a supersedeas of a com- 



mission operates agaimt a bankrupt 
to defeat a certificate under it CiM» 
Bankr. Law. 394. 
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White 
against 

S£ALT. 



[50] 
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this case, Vfva a standing security for all die payments of rtsnt 
during the term (which was for twenty-one years), or only to 
die amount of the penal sum? 2. Whedier, upon the equi^ 
of the case, and the affidavit on the part of the plaintiff^ it 
did not appear, diat it was die intention of the parties, that 
the sureties should be bound for the rent durii^ the whole 
term, so as to entitle the plaintiff to retain the advantage he 
had got by the mistake of the defendant? 

Tlie Solicitor Gfnem/ shewed cause. — Dunning and Bower, 
in support of the rule. 

BuLLER, Justice^ at first, was strongly of opinion on tie 
first pomt, (which had not been made at the bar) that, by 
the statuteof 8 4 9 IK 3. r. 11. an obligee of such abond 
as this, might, from time to time, assign breaches and re- 
cover his damages, and have execution for them, though they 
amounted to more than the penalty in the bond, and that 
the judgment would still remam as a security for all subsequent 
breaches. 

AsHiiuRST, Justice^ — ^Tliat would be very equitable as 
against the lessee, but extremely hard on sureties, who only 
mean to bind themselves to the extent of the penalty. 

Lord Mansfield, — 1. As the bond is conceived, are the 
defendants liable for more than the whole penalty? I thmk 
not, upon the true construction of the statute of William, 
the meaning of which only was that a plaintiff should not, 
upon every breach, be obliged to go into a court of equity to 
have issues directed of quantum damniftcatus. 2. is there 
any thiiig collateral that would make the sureties liable for 
more ? I see nothing in the facts of the transaction, which 
ought to have that effect. Hie slip in not pleading the first 
juc^ment to the second action, only affects the costs of that 
action, and not the merits. 

BuLLER, Justice, now declared himself to be of the 
same opinion concerning the construction of the statute. 

The 

[t 20] S. P. Briwgvin v. Perrot, Church, B. R. E. 2S Geo. 3. 2 Term. 
C. B. E,IS Geo, 3. 2 Blacket. 11 90. hep. 388 [f]. 
[C;>] But, vide Lord Londsdale v. 



[f] In Lord Lonsdale v. Church, in 
which it was held that a receiver was 
liable on his own bond (conditioned to 
account) beyond the amount of the 
penalty; Bullcf, Justice, declared him- 
self to have been dissatisfied with this 
case: and adds as a reason why it 
was net meved again, that it was tht 
case of a ivrety. But in WHdc v. 



Clarkson^ 6 T. R. 303, iii which was a 
case similar to Brangwin v. Perroi, via. 
a bond to indemnify apaiish against 
8 bastard child, w^ere the court or- 
dered a satisfaction to be entered on 
payment of penalty and costs, Lord 
Kenyon intimated great doubts of the 
propriety of the decision in Lord 
hemdak v. Church. 
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The rule made absolute, but without costs; some circum- 1778. 

stances appearmg which satistied the court, that the lessor t^-y-o 

was misled by the sureties, with respect to the smalluess of Whitk 

the poialty. against 



^KALT* 



Doe, Lessee of Simpson, against Butcher. JJ^^r, a4ck 

TER VAISE Nevctan, being seised in fee of the lands in ^^J^^^ 
^ question, devised them to Sir Michael NewtoUf for dS!^, cannot 
life, remainder to trustees to preserve contingent remain- '^'^^|^^[^ 
den, remainder to the first and other sons of Sir Michael ^^^i^^^aaSet* 
Newton in tail-male, remainder to the lessor of the plain* '^^^^ ^"'^^ 
tiff for life, remainder to his first and other sons in tail- proven^nte'tfter 
male, with divers remainders over. Jervaise Newton died "'* |"^?j^Tff 
in 1728. Sir Michael Newton being seised of the lands in *"P°""'"^'V 
oueation by virtue of the devise aforesaid, by indenture of 
base dated the 2d of September 1731, in consideration of [ 5i ] 
£192 demised them to the defendant, for the term of 99 
years, if the defendant, John Shirbume, and William Lap- 
Inny, or either of them, should so loi^ live. Sir Michael 
Newton died in 1743, without issue male; and, on his 
death, the lessor of the plaintiff entered on the premises, 
and was seised thereof for his life. John Shirbume died in 
1767. And afterwards the lessor of the plaintiff, by in- 
deoture of lease dated the SOth of June 1767, for the coo- 
flideration of £30 demised the lands in question to the de- 
fendant, from and after the deaths of toe defendant, and 
William Ladmry^ for the term of 99 years, if John Griffin 
should so long live. Some time afterwards William has- 
bury died, and thereupon, the lessor of the plaintiff, by 
kidoiture of lease dated the 29th of November 1769, in 
consideration of the sum of £30 demised the lands in qnes- 
tioD to the defendant, for another term of 99 years, from 
aad after the deaths of the defendant and John Gr^n, if 
William Wrutht should so long live, llie defendant (mid 
his rent to Sir Michael Newton during his life^ and after 
his death to the lessor of the plaintiff until several years 
after the granting of the last-mentiOBed lease, and also |Nud a 
faeriot to the l^sor of the plaintiff, on the death of John 
Shirbume f and another heriot on the death of William Las^ 
hury. The lessor of the plaintitf* from time to time sum- 
moned 



[r] In Doe ▼. Ariker, I B. ^ P. subject to the same (the deads, both of 

531. the court decided the same point sale aad mortgage, refcrringto th#leas« 

where the remainder-man had received as avabdlcase,) and the mof tg^y 

lent, and sold thepremises subject to the also had received rent* 
lease, and the purchaser had mortg^eiged| 
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1778. moncd the defendant as his tenant to do suit and sendee 

v^-^-_r at his manor court. The defendant, after the death of Sir 
Dor Michael Netcton, laid out considerahle sums of money, in 

against improving the lands. The lessor of the plaintiff never ques- 
BuTCiiER. tioned the validity of the lease granted by Sir Michael JV«p- 
ton, and the defendant had no notice of the defect of title 
of Sir Michael l^ewton to grant the lease, not being ap- 
prized of any such defect, till about four years before 
bringing the present ejectment, when, an objection being 
made by the remainder-man to the power of Sir Michael 
Neu'toriy and of the lessor of the plaintiff, of granting leases 
for a longer time than their own lives respectiveTy, the 
lessor of the plaintiff offered the defendant to pay him back 
the consideration-money of the respective leases granted by 
him, provided the defendant would account witii him for 
the rents and profits received by the defendant from the 
time of the death of Sir Michael Nercton, deducting what 
be had laid out on improvements; but tl^ defendant re* 
fusing to accede to thi.-y pro|>osal, the lessor of the plaintiff 
gave him proper notice to quit the premises before bringing 
the ejectment. Reversionary leases of the same nature as 
those above stited, are usually made in the Western counties 

I 52 ] of England, to commence not only from the deaths of 
the persons name<l in the lease in possession, but also 
from the end^ or other sooner determination, of tlie lease in 
possession. 

On a special case from the Western circuit, stating the 
fects as above set forth, the question was^ Whether the 
original lease to the defendant was affirmed by any of the 
acts of the lessor of the plaintiff, after the death of the tenant 
for life ? 

On Tuesday J the 24th of 'November j this question came 
on to be argued by Gould for the plaintiff, and Heath, Ser* 
jeant, for the defendant. 

For the plaintiff it was contended, that, the lease having 
become absolutely void on the death of Sir Michael Newton, 
none of the acts done by the lessor of the plaintiff could 
re-establish it. That this could not have been done,, even 
by the most formal deed of confirmation, which could only 
operate on a voidable lease, not on one absolutely void. 
For this^ a late case of Goodright v. Humphrys, in the Ex^ 
chequer, was relied on, as directly in point [14]. Althou^ 

the 

[14] Goodright y Lessee of Wynne, first and other sons and daughters, sue* 

V. Humphreys, came on, in the court cessively, and with power to her to 

of Exchequer, in the form of a special lease for 21 years in possession, and 

case, which stated ; That Jane, Lady not in reversion, intermarried with 

Buikeky, having been tenant for life, Edward WiUiams, who, without her 

with remainders o\Qf in tail to her concorrencei demised to the defendant* 

to 
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the receipts of rent, in the present case, have been for a 1778. 
longer time than in the other^ that circumstance can make u«*v%^ 
no difference. The rcversiouar}* leases cannot affect the . Doe 
title of the lessor of the plaintiff to recover, because die against 
event on which the first of them is to conunencei has not Butcuer, 
happened, for it is to take effect, not on the deteimina- 
tkm of the former, but after tlie death of the defendant ; 
Hector of Cheddingtoji's Case (q), 2 Fitzh.' Abr. 16 1. £• 
1 Insi. 308. 

For the defendant, it was said, that the distinction in 
the books between void and voidable was founded on mis- 
taken reasonii^. Upon similar reasoning, it was formerly 
hdd, that a lease made to commence^rom the day of the date 
maflt be a reversionary lease, and therefore void under a 
power to grant leases only in possession; but, in a late de- 
Oiion of this court, good sense prevailed over authority, 
and it was determined, that such a lease might be consi- 
dered as not excluding the day of the date, if such appeared 
to have been the intention of the parties [15]. Tn like 
manner, the old notion, that there could not be cross re- 
mainders by implication between more than two, has been 
exploded, as contrary to sound reasonii^ [16]. The court 

always 



[53] 



to hold from the Feast of the Annunci- 
ation then next to come, for S9 >cars, 
determinable on three lives. — ^That 
the lessor died,, and afterwards Lady 
Bttlkeley died, leaving Jane, her eldest 
daughter, tenant in tail ; who suffered 
a recovery, and afterwards married the 
lessor of the plaintiff. — ^"I'hat Edward 
WUHamt received the rent reserved 
during his Ufe.— That, after his death, 
his widow, in like manner, received 
the rent, and granted receipts. — That 
the daughter also received the rent till 
her marriage, and her husband for some 
time afterthc marriage, and that a coun- 
terpart of the lease was found in his pos- 
session. — ^The court were of opinion, 
that the lease was void, and gave 
judgment for the plaintiff. 



(q) M. 40 4- 4 1 EUz. B. R. 1 Co. 153- 
[15] Vvgh v. The Dukel>f Leeds and 
another y M. 18 Geo. 3. an issue out of 
Chancery, tried at Skrtwsburj/y and a 
case reserved, which stated a power t9 < 
grant leases in possession only, and not 
in reversion. The lease in question 
was to commence " from the ddy of 
** the date thereof." — Lord Mansfield^ 
in a long argument, in which he dis^ 
cussed minutely all the cases on tha 
subject, delivered his opinion, that the 
words ** from the day of the date^* 
might be construed to include that day, 
and that the lease was good ; and As* 
ton^ IViileSf and Ashhurst, Justices^ 
concurred [f 22]. 
[l6] The cases of Dof, Lessee of 

Bvr* 



[t22] Since reported, Cowp. 7U- [^1 

[<l>] For an instance where '*from*' was held to be exclusive, %nde 
Rex V. GamUngay, B. R. H. 30 Geo. 3. 3 Term. Rep. 513. The 4 days al- 
lowed in B. R. for pleading in abatement, are both inclusive. Jennings v. 
Wdb, B. R. T. 26 Geo. 3. 1 Term Rep. 277. 



IS 



CASES IN MICHAELMAS TERM 



1778* always incltnes to support, rather than destroy^ grants and 

^^ ^^^ leases. The lessor of the plaintiff in this case^ will not be 

Doe suffered to say he was ignorant of the defect in Sir Michad 

against Newton^s power to grant leases, because, as he took under 

BvTCHEft. die will, as well as Sir Michael, he must be presumed to hatfo 

known the limitations contained in it 

Lord Mansfield, on the argument, seemed mclined to 
support the lease. He said, there could be no confirmatioQ 
of a thing absolutely void [f ^l]^ ^^^ ^^ ^^ ^^ ^f the 
lessor of the plaintiff might operate as a new grant [17]. 
However he desired it might stand over; and now, just 
before the rising of the court, his lordship delivered the opi* 
nion of the court very shortly, in favour of the lessor of mm 
plaintiff. He said, there did not appear to have been any 
intention, either to confirm the old lease, or to grant a new 
[ 54 ] giie. Both the lessor of the plaintiff and Ae defendant had 

proceeded 



Burdm v. BuroilUf E. 13 Geo* 3. 
Wright V. Lord Cadogan, Hoiford^ and 
others^ (being a case out of Chancery J 
E. 14 Geo. 3. [f 23], Perry and 
another y. White, Lessee of Bertie^ 
(which was a writ of error from B, 
R. in Ireland J E. 18 Geo. 3. [t 24], 
md Pkipard Y.Mansfield f E. IS Geo. 
3, [f 25], were all cases in this court, 
on cross remaiAders, by implicationi, 
between more than two ; and the ge- 
neral principle established by them 
all, is, that, between two, the pre- 
sumption is in favour of, between 
more than two, against cross re- 
mainders; but that, by necessary 
implication, they may be raised be- 
tween more than two, as well as by 
express words, 

tSl] Co. lilt. 295. b. 
[17] In the case of Goodrightp 
Jtmes of Cmier^ v. Strathan, which 
was determined in this court, in M. 
l& Gra 3l but was not cited on the 
present occasion, a mortgage, in the 
form of a lease, was granted, of a 
feme covert^s estate, by the husband 
and wife. Aftei the husband's death, 
the deed^ being in the hands of the 



mortgagee, the widow had directed 
the tenants in possession to attorn to 
the mortgagee, had settled with him 
for the balance of the rents, stiling 
him mortgagee, and had not ques- 
tioned his possession for a consider- 
able number of years. Lord Mans^ 
field said, in delivering the judg* 
ment of the court, that they were 
all of opinion, that the conveyance 
in this case, though in the form of 
a lease, was, in substance, a morU 
gage, and, not being within the rea« 
son for which leases by a feme 
covert are held to be only void- 
able, was absolutely void, on the 
death of the husband ; but that the 
acts done by the widow, the deed 
being in possession of the mortgagee^ 
were tantamount to a re-deiivery» 
which, without a re-execution, i» 
equivalent to a new grant. The 
authorities on which he said the 
court relied were, PerkmSy sect* 
]54, and the year-books there 
cited. Co. Litt. 36. a. 2 RolL 
Ahr. 26. — The question came before 
the court, on a motion for a new 
trial [t 27]. 



[ 



t S3] Since reported, Cowp. 31. 
t 24] Since reportod» Cowp. 777* 



[ 



t 25] Since reported, Cowp. 757. 
t 271 Since r^rted» Coiop, 201. 
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proceeded under a mistake^ and had supposed the original 1778. 
intetobegood. ^ ^-^^^ 

The jKM/ea to be delivered to the plaintiff [f 261. Dos 

against 
Butcher. 

It 26] JenkifUt Lessee of Yate^ v. not have been relieved in equity ? 

Omrck^ B. R. M. I7 Geo. 3. Cowp. Vide Stiles v. Cawper. Cane. 8 MarcM 

482. S.P. But Qtt. whether the de- 1748. 3 Atk. 692. 
fRidant, in the present case, might 
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dumfeitnotao- 
captod anactioa 
will lie upon it 
•oissttbe 
dnvcry befbre 
the tiiM when it 
is Slide payable 
CFI]. 



MiLFORD against Mayor. 

/^N a nde Co shew cause why the defendant should not 
^^ be discharged. The ground was^ that by the affi* 
davit on which he was held to bail, it was sworn '^ that 
« he was indebted to the plaintiff as indorsee of a bill of 
*^ excbxagd/* but that the bill in £Mrt was not yet due. Hmt 
defendant was tfie drawer of the bill^ and the drawee had re- 
fused to accept it. 

BuLLBRy 



[r. l] Ace* BMop v Youngs tB.Sf^ cided that under the same circum- 



P.8S. 
Aim. Campbell v. French^ 6 T. R. 

too. 

DiUtoH V. Solamonsotij S B. 4r P* 
562. Potter v. Brown, $ Eastf 124. 



stances an action lies by the indorsee 

r'nsi the indorser on the authority 
this case and the several cases 
there referred to, which consider each 
indorser as a new drawer. 3 EtuU 



In BaUingalU v. Gloiter, it wa9 de« 481. 



CASES IN HILARY TERM, «cc. 

BuLLBR, J listicep— It ia settled, that, if a bill of ex- 
change b not accepted, an action on the bill will lie imniedi- 
«tely against the dniwer, although the time of payment is not 
come. This I remember to have been determined in the 
year 1765, in a cause in which Sir Fletcher Norton was 
counsel for the defendant (a). The reason is this, as Lord 
Mansfield said in that case, that what the drawer had un- 
dertaken has not been performed, the drawee not having 
?'ven hnn the credit which was the ground of the contract. 
here have been a great many actions of the same sort, since 
that time. 

WiLLES, and Ash hurst. Justices, of the same opi- 
luon [f 281. 

Lcnrd Mansfield absent. 

The rule discharged. 
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MiLFORD 

against 
Mayor. 



faj Bright v. Furrier, Law of Ni, 
Tri. 269. Ed. 1775. 

[t 28] In Macartj/ v. Barrow^ 
B. R. E. 6 Geo. 2. 2 Str. 9^9, the de- 
fendant having drawn bills on Spain, 
which were afterwards protested for 
oonHBLcccptance, became a bankrupt 
bdbfethey were returned, and, being 



arrested, he was discharged upon mo- 
tion, on the ground that it was a debt 
contracted before the bankruptcy, and 
at the very instant when the bills were 
drawn; 2 Str. 9^91 and, more fully 
and accurately, from a note supplied 
by Wilmotj Chief Justice, in 3 IVils. 
n [f 2]. 



KiNKERSLET against Orpe and Others. 

TN an action of trespass, for fishing in the pIaintifF*s 
•*• fishery, in part of the river Dove, which was tried, at 
the last assizes, 2X Stafford, before Skynner, Chief Baron, 
a verdict was found for the plaintiff^ upon which a rule 
was obtained to shew cause why there should not be a new 
trial. The plmntiff had declared upon a several fishery, but 
was not owner of the soil, and the defendants naving 
pleaded the general issue, and also several justifications^ as 
servants to WilUam Cotton, the first plea m which Cotton 
was mentioned had called him the said WilUam Cotton, al- 
though his name had not before appeared on the record. 
At ^ trial^ the plaintifi'^s counsel were unwilling to risk 

the 



Tuesday, 26Ui 
Jan. 



On a proviso in 
a Duchy-lease,- 
Utat it shall be 
enrolled with tb* 
auditor,-— 4h« 
certificate of the 
auditor on the 
margin is tulfi« 
dent evidence of 
the enrollment— 
Under leases are 
not within pro- 
visoes coucem* 
ing as»ignmeBti* 



[v 2] The same point was ruled in 
Storey v. Bams, 7 East. 435 ; in a case 
where the bill had been accepted^ and 
was not refused payment by the ac- 
ceptor till after the bankruptcy, on the 
express words of 7 G, 1. c. 31. : Lord 

Vol. X. 



Ellcnborough expressing doubts of the 
principle that drawing the bill creates 
the debt, on which Macarty v. Barrow, 
was decided. Another report of 
Macarty v. Barrow is given by Mr. 
East in a note. 
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177d ^^ ^^^^ ^^ ^^ point, \i'hich seems still not quite settled^ 
^^^^* whether a person who has an exclusive right of fishery, but 

KiNNEas- ^''^^^"^ ^c ^*'> ^^" declare on a several fishery. TTic de- 
^^j. Y fendants, on the other hand, could not have availed them- 

af'ainst selves of their special pleas, on account of the mistake jtist 
Orpe. mentioned. It was, therefore, agreed that the cause should 
"he tried, as if there had been a count on a free fishery, and 
as if the pleas had been amended ; and that, next term, the 
pleadings should be so amended by consent. The plaintiff 
derived his title, under a lease dated in 1753, from the 
Duchy of Lancaster y in which diere was a proviso, that the 
lease, and all assignments thereof, should be enrolled witfaiu 
three months frQm die date, with the auditor of the Duchy, 
or otherwise should become void. Tlie original lessee made 
a lease, in 1777, to the plaintift*, for a term somewhat less 
than what remained unexpired of the original term. To 
prove the enrollment of the lease of 1753, a memoran- 
dum, or certificate, on the margin of the lease, was read^ 
signed " Peregrine Furyy Auditor." No evidence of the 
enrollment of die second lease of 1777 was offered. The 
plaintiff had paid tlie rent to the Duchy, up to the time of 
the trial. 

Counsel for the plaintiff Adair ^ Serjeant, Horcorth, and 
Cowpery (and, at the trial, Kenyan,) — For the defendants, 
Bearcrofty Dunnins, and Bower. 

The application for a new trial was made on four 
grounds, viz, 1. Because the verdict was against the 
r 57 1 weight of evidence produced at the trial. 2. Because the 
defendants had been surprised by evidence, which they now 
offered affidavits to contradict. 3. Because there was not 
legal evidence of tlie enrollment of the first lease, or that an 
office-copy of the enrollment ought to have been produced. 
4. Because the second lease was an assignment, and no| 
having been enrolled was void. 

Lord Mansfield absent. 

The court immediately disposed of the two first grounds^ 
* Tliey said it did not appear from the report, tiiat the ver- 
dict was against the weight of evidence. No surprise wns 
stated by the judge, and the evidence now ofiered to be laid 
before the court by affidavit, might have been produced at 
the trial. On the third and fourdi points, tlie three judges 
present delivered their opinions to the following effect. 

WiLLES, Justice^ — ^The memorandum on the mai^in is 
the certificate of the proper officer, not of a private person, 
as has been contended at the bar. I caroiot distinguish be- 
tween this case and lliat of a bai^gain and sale, where the 
indorsement on the back of the deed by the proper officer 
is always received as evidence of the enrollment. This case 
too is fortified by the circumstance of long possession under 

the 
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die lease. At any rate, third persons cannot avail thein 
selves of a forfeiture of this sort; but I tliink the en^ 
rollment is sufficiently proved if it were against the grantor. 
Besides, the lease is admitted, for it is stated in the plead- 
inga and not traversed [1]. The case of Cnisoe, Lessee of 
Blencoe v. Bughy (h), which has been cited at the bar, is 
conclusive to prove that the second lease, being for a shorter 
time than what remained of the first term, is not an assign- 
ment, but an under-lease. 

AsHHURST, Justice, — I am of the same opinion. Tlie 
case in the Common Pleas \s decisive of the point as to the 
as^nment [^^]. And I think the memorandum is suffi- 
<aent evidence of the enrollment. For what other purpose 
was it made? But, on the otiier ground, I do not think it 
competent to a tliird person, a wrong-doer, to take advantage 
of a defect which the grantor has waved ; for the rent has 
been received up to this time [f 29]. 

BuLLER, Justice, I think tlie lease, with the certificate 
under the hand of its own officer, would bind the crown 
itself. The proviso is — ^' That it shall be enrolled with the 
'' auditor.'* 1 cannot distinguish this case from that of a bar- 
gain and sale. The act of parliament (b) in tliat case^' does 

not 
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1779. 



KiNNERS* 
LEY. 

against 
Orpe. 



[ 58 ] 



[1] Infra 58. Note [l]. 

{bj T. C. B. n Geo. 3. 3 WUs. 
Sd4. since reported in 2 Blackst. 766. 

[<3>] In that case the words were, 
t}iat the lesgee, '^ kis executors or ad- 
ministrators, shall not, at any time or 
times during this demise, assign, trajiS" 
fer, or set over or otherwise do or put 
away this present indenture of demise, 
or the premises hereby demised, or 
any part thereof." But where the 
words of a proviso were, that the lease 
should become void, in case the lessee, 
liis executors or administrators, shall, 
at and dyring the said term, set, let, 
or assign over, the said hcreby-de- 
laiaed messuage or dwelUng-house, or 
any part thereof, a demise by the 
leuee's administratrix, for a term 
which fell a day short of the expiration 
of the original lease, was held to 
b9 within the peaning of the proviso. 
lU^, Lessee of Gregson, v. Har* 



rison, B. R, E. 28 Geo. 3. 2 Term 
Rep. 425. 

it 29] It should seem that the ac- 
ceptance of the rent by the grantor, 
would not have been a waver of the 
forfeiture in this case, as between him 
and the grantee. — ** It is to be ob- 
" served, where the estate or lease is, 
** ipso facto, void, by the condition or 
" limitation, no acceptance of rent 
** afterwards can make it to have a 
" continuance; otherwise it is of an 
** estate or lease voidable by entry;" — 
Co. Littl. 215. a. 4' cites Browning v. 
Beston, B. H. 2 4- 3 Ph. S^' M. 
Plowd. 131, where it was so laid down, 
in argument, by Ramsey, ibid. 13b'. 
But it was so resolved in Pennant's 
Case, B. R. T. 38 El. 3 Co. 64. b. Sp 
\n Finch v. Throgntorton, Scacc. 33 
Eliz. Cro. EL 220 [f 1], 

(bj 27 H. 8. c. l6. 



[f 1] Vid. Doe v. Butcher, ante 50. 
F 2 
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« i..Q not provide that the indorsement b^ the officer^ shall be evF* 

'^* dence of the enrollment^ and yet it is constantly admitted. 

1-^"'^^ Besides, the lease is stated in the replication, and, there- 

iNNERs- £^j^ alUiough there is 2l protestando against it by Ae de- 

asainst ^ndants, it is admitted as to this cause [1]. On the 

Q^^^ other point, the case in the Common Pleas is a direct 

authority (c). 

The rule discharged* 

« 

[l] Qtf. As there was a plea of (c) Vide Holford v. Hatch, E, If 
not guilty, which put the plaintiff on Geo, 3. Infra, 174. 
proving all his title [f 2]. 



rrkky, 99tb Chandler against Roberts and Anothcrj 
'•*• Bail of White. 



To a pin to a 
•ci, fa. against 
kail, that the 



A Scire faciai on a recognizance of bail. — ^The defendanti 
^^ plead, that the principal^ before the issuing of the said 
principal died Writ of scirefactos, and before the return of Bny capias ad 
«f ^wy^^T satisfaciendum, to wit, on the first day of May 1778, at 
tepiication sta- Westmimter aforesaid, died. JJcp/ica/ion.— -That the several 
ciu^ta! ^d thaf I^K-omises and undertakings mentioned in the said declara- 
u*B principal was tiou whcreou the judgment aforesaid was recovered, were, 
tmof^tha't^ in the said declaration, alleged to be made in Middlesex^ 
«a. ought to eon* and that, after the recovery of the said judgment in the 
•ludetothe g^jj ^^^ ^f scire facias mentioned, a^inst the said John 

White, and before the suing forth the said vnit of scire fadas^ 
to vnXy on the 6th day of May, in the eighteenth year of 
the reign of our Lord tlie now King, tlie plaintiff sued and 
prosecuted out of the court of our Lord the now King, 
before the King himself, tlie said court then and still being 
held at Westminster in the county of Middlesex, a certain 
writ of our said Lord the now King, of capias ad satisfa^ 
dendum, of and upon the said judgment, directed to the 
then sheriff of Middlesex, by whidi said writ, our said 
Lord the King commanded the said then sheriff of Middle^ 
sex, that he should take the said John, if he should be 
t 59 ] found in his bailiwick, and him safely keep, so that he 
might have his body before our said Lord the King at ^tfsf* 
minster, on Wednesday next, after one month firom the day 

of 



[f 2] The Judges must have considered that on the general issue pos- 
sesion would have bt^ sufficient. 
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of Easter, then next comings to satisfy the said plaintiff, 1779. 
the said £30 the damages, costs, and charges aforesaid, in u»<v-«i 
form aforesaid recovered, and that the said then sheriff Chandler 
ahoukl have there then that writ, which said writ, after- against 
%rards, and before the return thereof, to wit, on the 10th Roberts. 
day of May, in the eighteenth year aforesaid, at fVestmn-- 
ster aforesaid, was delivered to Robert Feckham and Rick' 
ard Clarke, so being sheriff of Middlesex aforesaid, to be 
executed in due form of law, at which day, before the said 
Lord die King at Westminster, came the said plaintiff, in 
his proper person, and the aforesaid then sheriff of Middle- 
sex, to wit, the said Robert Peckham and Richard Clarke^ 
relumed on the said WTit, to our Lord the King at West-- 
minister aforesaid, that, the said John was not found in his 
bailiwick^ as by the said writ, and the return thereof, duly 
JHed and remaining of record in the said coiut of our said 
Lord the now King, before the King himself at Westminster 
aforesaid, more fully appears ; and the said plaintiff further 
says, that the said John, at the respective times of the 
suing out of die said writ of capias ad satisfaciendum, and i 

of the return, and of filing the same, was and still is living, 
and in fiill life, to wit, at Westminster aforesaid, and this he is 
reatfy to verify, wherefore he prays judgment, Sjc. To 
this replication, the defendants demur specially, ^* because 
** the said replication concludes with a verification^ and not 
** to the country!* 

Morgan, for the defendant, admitted, that this had 
been die usual form, till 177 1> but he relied on the case of 
Mather v. Cormick, Bail of Collins, T. 1 1 Geo. 3. and 
3rian v. Thorn, Bail of Boss, Jlf . 14 Geo. 3. both iifi this 
court, and in bodi of which the replication having concluded 
with a verification, and having been demurred to, the court 
recommended to the plaintiff's counsel to move for leave to 
amend. He also cited Havua v. Bristow, Bail of Reilly^ 
H. 17 Geo. 3. in this court, where the replication having 
concluded to the country, upon a demurrer there was judg* 
ment for the plaintiff (without argument), and a writ of 
error brought, but not proceeded on. He said, he sup* 
poaed there would be three points made in support of the 
irerification in the replication,-—!. That new matter had 
been introduced, which the defendant ought to have an 
<^portunity of aiiswenng.'^-2. Tliat matter of record, viz. 
tne writ, was stated, which could not be tried by a jury, 
and yet a conclusi<xi to die country would have put that [ 60h] 
in issue.— ^. That it contained sevml distinct facts. As 
to die first, he contended that the new matter was only in* 
dttcement, which could not be traversed. That the replica- 
tion denied the whole plea, and, therefore, ought to con* 
elude to the country. That, if it did not, it was bad in 
substance; 5 Com. Dig. 96. 2. Leo. 8L 8 Co. 67. Latch., 

F 3 UlHardr^ 
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1779. HI. Hardr. 69. 70. Cro. Jac. 588. As to thesecond, be 

v^i-v-*^ ^^ that the reasons ou which records were not to be tnoA 

Chandler by the country, did not apply to this case ; for that this was 

against not like the case of a solemn judgment pleaded. That the 

RojB£RT8. question here was merely matter of fact relative to a parti' 

cular period of time. That, if the defendant had denied 

the wnt, it would have been a departure ; 5 Com. IHst$i. 

89. Cro. Jac. 588. Raym. 94. 1 Sid. 180. 2 Roll. 60^ 

2 Saunders 84. Vincent v. Attwood, 10 Mod. 256. On 

the third point he cited Robinson v. Raley^ 1 Burr. SI6. 

Woody for the plaintiff, insisted, that the replication was 
in the usual form, and agreeable to the rules of pleadings 
and that, in the three instances of similar cases which Mor» 
gan had cited, there had been no decision of the court. 

Lord Mansfikld recommended to Morgan to move for 
leave to withdraw his demurrer ; which was granted witboaft 
costs. 

AsHHURST, Justice, — ^It is proper that it should be 
known, to avoid future inconvenience, that the gronnd upoB 
which the court determines is^ the introduction of new maU 
ter, in which case, the conclusion should alvirays be an aver* 
m^it, in order that the party may have an opportunity of an- 
sweriiig it. 

BuLLER, Justice, — ^It is admitted that, till 1771^ dni 
was thought the proper form, and there has yet been no 
decision to the contrary. In pleading, via trita via tuta: 
It always was the rule, that two affirmatives cannot make 
an issue ; 1 Leo. 78. 39 H. 6. 49- 32 if. 6. 23. In M»^ 
thers V. Cormick, Brian v. Thorn, and Hanna v. Bristom^ 
the replication was in the negative—- <' That the defendant 
'* did not die,'' Sfc. — ; and diose cases were attempts to 
alter the established form. It is also an established rule, tfaat^ 
whenever new matter is introduced, the pleading must con* 
elude with an averment; Carth 337- Moore 286. 3 Leo. 
165. 1 Lutwifche 101. 1 Sound. 103. The case of JPifo- 
wood v. Poplezcell, 2 fVils. 65. is eliactly in point, and 
Carth. 4. shews that the particular writ must be stated in 
the replication. Tlie defendants here might have had &^ 
ther of two defences ; nul tiel record; or, that the principal 
r/j|-i died before the return of the capias ad satisfaciendum set 
^ forth in die replication. If the plaintiff had concluded to 
the country, and the defendants Imd only meant to make 
use of tlie first of those defences, an issue would have been 
sent down, without any fact for a jury to try. In the case 
in 10 Modern the writ was admitted. The account of that 
case, is. but a loose note ; the book is of litde authority f 
kis not in any other reporter, and is there stated only aa 
the argument of counsel. If the cases referred to in k ap- 
plied, then that case was not i^plicable to the present. If 
thev did not, it was decided vrithoitf reason or authority. 

xtua 
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This is the ancient form of replicatiooi^ and while it is adr- I770 
liered to, no difiiculties will arise ["^j. 

[<©•] S. P. Henderson v. IVitley Sr aF, Bail of O'Brifen, B. 
R. T. 28 Geo. 3. 2 Term Rep. 576 [f]. 



Ward against Honeywood. Friday, 29tii 

^ Jan. 

TTPON a writ of error from the Marshalsea court, the intheManhai- 
^ case was tliis: An action had been brought upon a JTinUsthccom- 
promissory note, which was made payable on the 28th of meacemem of 
Aprily and, if three days of grace were to be allowed, it noVi^u^cd whc" 
did not become due till the iii^t of May>, The plaint was. ther day:: of 
intituled of the 24th of Aprils and a verdict having been fow^ar^pr^t^ 
fomidy and judgment given for the jJaintiff, it was assigned sory notes. 
for error on tiie first count, that it appeared upon tlie record, 
tfa^t there was no cause of action at the time of the com« 
mencement of the suit. 

Baldrcin, for the plaintiff in error, contended, that this 
was a defect not curable by verdict, and cited Stafford v. 
Moore (d). 

Bolton, in support of the judgment, said, that the objec- 
tion might have been taken advantage of below, for, though ^ 
the plaint did not appear in the declaration, tlie defendant 
might have pleaded it in abatement, .or cfaved oyer of it, 
and demurred ; but that the defect was now cured by some 
of die statutes of jeofaily either 27 EL c, S.lQ&^Xl Car, 2, 
c. 8. or 5 Geo. I.e. 13. He relied on Hob. 54. 5 Mod. 286. 
and 1 Leon. 302. and, particularly on the case of Acton v. 
Eek (e)f where, in an action of assault, on a motion in 
arrest of judgment, because the time laid in the declaration 
was not yet come, the court said that the jury must be sup- 
posed to have given the damages for anodier trespass, and 
that it was the same as if no time had been alleged. So 
here the court, he said, ought to intend that the date of 
die note was a mistake, as stated in the record, and 

that 

CdJ B. R. E. I Geo, 1. 10 Mod. (e) B. R. M. 8 W. 3. 2 Sail. 
^11. 662. 



[f] See a learned note of Mr. Haymanv. Gerrard, p. 103; and see 
Serjeant Williams, in his edition of Bot/ce v. iVhitaker^ infra 94. 
Saunder's Reports, to the case of 

F 4 
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flmt another' note, due at a time consistent with the com- 
mencement of the action, had been given in evidence to 
the jury. He also insisted that the date of the plaint waa 
a mere legal fiction. That the capias supposes a previous 
* plaint, but which in fact never exists, and that the day of 
the teste of the capias was really the time when the actioQ 
had been commenced. That the practice of die court below 
warranted the judgment. 

Baldrcin, in reply, observed, that, if the capias were to 
be considered as the commencement of the action, still, as 
the note had no run, (including the diree days of grace,) 
till the first of May inclusive, the aig^ias ought not to have 
been sued out till the 2d of May. 

Lord Mansfield absent. 

WiLLBs, Justice^ — ^This case is certainly not within any 
of the statutes of jeofail. Supposii^ the capias did issue the 
first of May, and that it was the commencement of the 
action, the debt was not then due, for the defendant had the 
whole day to pay it. 

AsHHURST, Justice, — If the plaint were like a latitat, it 
might be taken out before the cause of action accrues. 
This has been determined with regard to latitats [f 30]. 
But it appears, by the case of Savage v. Knight (f), (that 
case had been mentioned by Boltouj) that the plaint, in an 

inferior 



[t 30] In Fo^er v. Bonner, B. it. 
E, l6 Geo. 3. Cowp. 454. this >¥as re- 
solved upon solemn argument. 

The rule to consider the bill, not 
the latitat, as the commencement of 
the suit, is subject to several excep- 
tions. For instance; where the de- 
fendant has pleaded, that one of the 
statutes of limitations, had attached 
ante exhibitioncm billce, the plaintitf 
may reply a latitat, sued out of the 
preceding term, and the defendant 
may rejoin, that the latitat was not 
in fact sued out till the vacation after 
such preceding term, and after the ex- 
piration of the time limited for bring- 
ing the action ; Johnson v. Smith, B. 
R. E, 33 Geo. 2. 2 Burr. 950. So, 
if the detendant has pleaded a tender 
before the exhibiting of the bill, the 
plaintiff may reply a latitat previous 
to the tender, and the defendant may 
rejoin, that there was no cause of 

action at the time vrbcn the latitat 



issued; Wood v. Newton, B. R» M. 
20 Geo. 2. 1 Wils. 141. In like man- 
ner, when there is no special memo* 
randum, in which case the bill by 
fiction, is, in general, held to be of 
the first day of the term, if the cause 
of action arose before the first day of 
the term, it will be suilicient for the 
plaintiff to shew in evidence, a latitat 
sued out aftei the cause of action 
arose; Morris v. Pugh, B, R. M. 2 
Geo. 3. 3 Burr. 1241. Pugh v. il/ar- 
tin, B. R. H. 24 Geo. 3. In Prod* 
ger's Case, B. R. M. 21 Car. 2. 1 
Sid. 432. It had been held, where 
the demise in ejectment was laid of 
a date subsequent to the first day of the 
term, and the declaration was gene- 
rally of the term, that the plaintiff 
might shew in evidence, that the bill 
was, in fact, filed after the first day of 
the term. 

CfJ B. JR. M. 29 4* 30 £/. l Leo. 
302, 
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inferior court, is considered as the original [fSl] [f l]. 
We must take the note to have been proved as laid, and that 
makes the difference between this, and the case of a trespass^ 
where the day is immaterial. 

♦ BuLLERy Justice^ said, he doubted, whether, by law, 
three days of grace were to be allowed on promissory notes, 
though, in practice, it was usually done [2] ; but that here 
it appeared on the record, that there was no cause of ac- 
tion, for it had always been held that the phiint, in the in- 
ferior court, is the original, and conunencement of the 
action. That no s^bstance is within any of die statutes of 

jeofail. 

The judgment reversed. 



oa 



1779. 

Ward 

against 

HOKET* 
WOOD* 

•[63] 



[t 31] In Leader v, Moxon^ C. B. 
M. 14 Geo. 3. 2 Blackst. 924, 925. 
it was resolved, that, under the limita- 
tion of time for bringing actions 
against commissioners for executing a 
paving act, (and in the case of all 
other statutes of limitations,) it is 
enough to shew a capias, which every 
body understands to be now the com- 
mencement of a suit in C. B, ^nd 
that, though the plaintiff state in his 
declaration the suing out of an ori- 
ginal, the capias is sufficient evidence 
theR'of. 

[2] In Dexlaujgy. Hood (tit Chtild" 
kaU 1752, Low of Ni. PH. 274. Ed. 
1775.) Dennison, Justice, ruled, that 
by law there arc not three days of 
grace on promissory notes; but the 
case is mentioned with a Qtutre. The 
point, 1 believe, has never been settled 
by a solemn decision. It occurred in 



a cause of Uoyd v. Skutt^ which wa» 
tried at the sittings for Middlesex after 
M. 20 Geo. 3. dOth Nov. before Lord 
Mansfield, That was an an action on 
the statute of nsury. The plaintiff 
declared on a contract to forbear for 
four calendar months and three days. 
The evidence was a promissory note 
payable at four months from the date^ 
and it was objected by the Solicitor 
General for the defendant, that this 
was a variance. But Lord Mamsfitld 
observing that in a computation of 
interest made by the defendant him* 
self, and which was in evidence, the 
three days of grace were allowed, he 
thought this decisive against him* 
without determining the general 
question. The case came on af- 
terwards in court (Vide infra B, 
20 Geo. 3. p. 33().), but on another 
point [f 2]. 



[f 1 ] See the law of the commence* 
ment of actions fully expounded in 
Serjeant Williams's note to Mellor v. 
Walker J 2 Saund. 1. 

[f 2] The point in Dexlauxy. Hood, 
had been ruled the same way in May 
y.,CoQper, Fortesc, 376*: but these de* 



cisions have since been fiilly recon* 
sidered and over-ruled in Mrawn v. 
Harraden, f T. R. 148.: in which it 
was determined that by operation of 
3 and 4 Ann. c. 9* promissory notes 
are put on the same footing with billi 
of exchange as to days of graoet 



m 
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W^ffdocsdayi 3d 
Feb. 



Bradford against Foley and Others, 



Uiiier m devise, HPHIS was a case scot from the covji oi Chancery^ (cr 

^n°foM\f*e^l^' the opinion of the Judges of this court, wliidi stated, 

maindt Ti in tail diat Tempcst Hey, being seised of a considerable real and 

5h« tTn'sr^'kc P^Jrsonal estate, on the 26di of March 176^, made his 

by any future will, the mateiii^ part of whidi was in the foUovmg 

TOwrieSTaJiv' pJl- ^^''^j — " 1 o^ve and devise all and singular my real estates 

ton rdated'to his whatsocvef and whcresoever, to Richard Wright and Mt- 

prcaentwife, in chad Tovcy, and their heirs, in trust, in the first place, to 



totbechii- protect and preserve the contingent remainders, herein 
blior'ftbr^r^ and hereby created and limited, from being defeated and 
the event of the destroyed, and then to and for the' several uses herein after- 
••^•wprioK* mentioned, that is to say, to the use of my son Thomas 
Sd to'hk fint Hey (who now speHs hb name Hay) for and during the 
*? «*^ •^»*^ term of his natural life, and from and after his decease, to 
and, onhu * ^^ ^^st and every other son, which he shall have by any 
d»flbfwithout fitiure wife, v^ith whom he shall afterwards intermarry, in 
3Jf2aSe vS°' ^' male, and for default of such issue male, to the use of 
in the children all and eveiy the daughter and daughters of such future 
Srotillv,!^^ marriage, to have and to hold the same, in case there shall 
Bot descend to ha^^n to be more than one daughter, to them and their 

Shi^t*?'*^**' **^*'^' ^ tenants in common, and not as joint-tenants. 

Provided always,, and it is my fiill and express intent and 
meaning, that if my said son shall hereafter intermarry widi 
f 64 ] any woman who is any ways related in blood to Muriel 
Jlyshecombe, his now wife, that all and every the aboVe 
limited uses, as far as the same shall relate to the issue of 
such fiiture marriage, shall utterly cease, determine, and 
be void, to all intents and purposes, it being my stedfisist 
resolution, as far as the law enables me, to Jiinder that no 
person anyways of kin to her in blood, or born or descended 
from any such person, shall inherit any part of my said 
estate, and, in such case, notwithstanding there shall be 
lawfill issue of my said son by such future marriage living 
at the time of his decease, my will and mind is, diat they 
nor either of them shall' take any thing by and under thu 

my 



[F]'Seea similar decision upon a 
will, Morton v. Whitaker, I T. R. 
346. and see Feame Cont, Rem, 355. 
where the distinction between this case 
and that of Doe v. Shippkard, post 75. 
is stated to be, that here there is an 
apparent intention not to extend tbe 



contingency further than the first 
estate; without which apparent dis* 
tinction in the testator's view, in that 
respect, between such estate and those 
which follow it, the contingency will 
equally affect the whole ulterior, train 
of limitations. 



IN THE NINETEENTH YEAR OF GEORGE HI. 

lay will, but that the said trustees shall stand seised of all 
and sii^lar the said premises^ to the use of all and evei7 
the child and children of my late brother John Hey de« 
ceased, which diall be living at the time of my decease, to 
have and to hold the same, if more than one child, to 
them and their heirs, share and share alike, as tenants in 
common, and not as joint tenants, such parts or shares 
diereof as shall respectively belong to the daughters of my 
said brother, to be to their sole and separate use, inde-^ 
pendent and exclusive of any present or future husband 
that they respectively have or may hereafter have, and 
not subject to the debts or controid of any or either of 
them ; and, in case all and every of the said children of 
my said brother shall happen to die in my life-time, or 
after my death, without issue, then I hereby give and de« 
vise all and singular my said real estate to. my ri^it heirs; I 
mean such heirs only, as shall be no ways related m blood, or 
claim any descent from any person related in blood to the 
said Muriel Aydiecombey my said son's now wife ; all and 
every of whom I hereby utterly exclude from any right, title, 
or benefit from my real or personal estate, in any shape what- 
soever .'* — ^The testator died in December 1763, and left 
Thomas tlay^ his only son, and heir at law. The trustees 
(who were also made executors) proved the vnll, and, by 
virtue thereof, entered upon and {Possessed themselves of the 
real and personal estates of the testator. There were five 
diildren of John Hey, brother of the testator, living at the 
time of the testator's death, viz. Alice the wife of -Der^amin 
Pilkijigton, Mary the wife of James Fletcher^ Jennet the 
wife of Thomas Cromptouy Tempest Hey and John Hey. 
In December 1768, a commission of bankruptcy was takea 
out against Thomas Hay the son of the testator, and an 
assignment executed of ail his estate and effects, to assignees, 
in trust for themselves, and the rest of his creditors who 
should come in and prove their debts under the commission. 
Tempest Heuy the son of John Hey the testator's brother, 
died a batchelor. John Hey, the other son of the testator's 
brother, died some time after hb brother Tempest, leaving 
one only child, Thomas Hey, an infimt. Mary the wife of 
James Fletcher died without issue. Jennet the wife of 
Thomas Crompton, died, leaving issue Thomas Crompton 
the younger. Muriel Ayshecombe, the wife of Thomas Hay 
the testator's son, died in the lifertime of her husband. Soon 
after her death, Thomas Hay, the eon of the testator, also 
died without issue, and without having married a^ain, leaving 
Thomas Farren Hey his heir- at law. On the 3a of October 
1771, the said Thomas Hay (son of the testator) made his 
will, and, as to what might become due to him in ex- 
pectancy or reversion^ gave the same to his executors therein 

after- 



6* 
1775. 

Bradfokd 
against 

FOLBT. 



[65} 
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1 779. after-named, for die uses foUowii^y '' First to pay his funeral 

^-^^^ expenceSy then his just debts that he had contracted^ since the 
Bbadpord gjpJi jgy Qf j^Qjrcn 1769, as for as his effects might amount; 

H^^^^ but if all his creditors were paid twenty shillings in die 
^^' jpound, and there should be an overplus, after all die ex- 
pences were disclud^ed, then he gave the same to his niece 
Amelia Heydon for her own proper use,'' Sfc. The fJaintiff 
claimed under Thomas^ the son and heir at law of the tes- 
tator; the defendants, under the children of the testator's 
brother, John tfey. The question for the opinion of the 
court was, <' Whether the ctuldren of John Hey the brother 
of the testator hail taken any, and what estate in the case that 
hadhs^pened?" 

The case was argued on Friday the 29th of January ^ and 
diis day by Hood, for the defendants, and Morris, 6>r the 
plaintiff. The court directed Hood to b^n. 

He contended, that the children of the testator's brother 
had taken estates-tail, with cross remainders, although the 
previous event, on which the devise to them was limited, 
had never happened. 1. To shew that words like those in 
the present case were not to be construed as constitutii^ a 
condition precedent, but as words of limitation, he cited 
Jones V. tVestcomb (g), Gulliver v. Wicket (h). Page v. 
HeuwardyCAXxA in that case (i)y and \RolLAbr. 835. 2. He 
saia the intention of the testator was certainly to exclude 
die children that his son m^t have by his then wife, and 

I. £6 ] yet, according to the argument which would be made use of 
for the plaint&s, such childr^i, if there had been any, must 
have taken in the event that had happened. 

For the plaintiff, Morris insisted, that, if there was 
such a thing now in the law as a condition precedent, this 
was clearly one. That die cases cited by Hood, as well as 
others of the same sort, viz. Avelyn v. Ward (k), Andrews 
V. Fulham [3], and Stathain v. Bell [4], all went upon the 

idea 

(g) M. 1711* Prec. in Chan. 3l6. Gulliver v. JVickett, were all cases on 

1 Eq. Ca. 245. the same will. 

(kj B. R. M. 19 Geo. 2. 1 WUs. [4] Statham v. Bell and others 

105. [f 32] was a case from the Court of 

(i) B. R. T. 3 Ann. 2 SaUc. 570. Chancery, argued in this court, E. 

Piggot 176. 14 Geo. 3. 26*th April, by Kenyon 

(k) Cane. 19th of March 1749- for the plaintiff, and Davenport for 

1 Ffz.420. the defendants. The facts were as 

[3] B. R. Cited 1 Fez. 421* Jones follows. — Statham haying an only 

▼« Wcstcomb^ Andrews v. Fulham^ and child, a daughter, made his wilJ, 

whereby, 



It 32] Since jeportedi Covp. 40. 
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idea of a double contingency^ and that the only thing to -i^^^ 
p re vent the subsequent limitation from taking effect in pos- 1779*, 
aeasion was the intervention of the estate limited first. That '^.-^ 
Aose authorities were not now to be shaken, but that they Bradford 
did not apply to this case. That, in every view, the old against 
l^eversicni here must have remained. In the other cases, tlie '^^^^^* 
eoatiogeocj was annexed to the precedent, here to the 
subsequent estate. He cited Artan v. Hare (l)^ and con- 
tended, as to intention, diat it did not appear that the testator 
had tad^en into consideration die event of his 8«n*s having 
childnm by his then wife, and not marrymg asain. 

Lonl Mansfield, — Nothing can be clearer than that 
die testator meant that no child of Muriel Ayshecombe should 
take in any event, and yet, according to Mr. Morrri^s argu- 
ment, sudi child (if there had been one) must have taken. 
We vvill take time to consider of our certificate. 

Tlie case was not afterwards mentioned in court. Hie 
certificate was in the follovidng words : 

*^ We are of opinion that the children of John Hey^ the 
*^ brodier of die testator Tempest Hey, took estates tai^ 
'* with cross remainders. 

MANSFIELD. 
E WILLES^ 

Ith February 1779- W. H. ASHHURST* 

P. BULLER.'' 



whereby, reciting that whereas his wife 
Mary Statham was then pregnant, 
he devised his estate to his son, if his 
wife should be delivered of a son, when 
he should attain the age of 21. If 
she should have a daughter, then 
he devised one moiety of the estate 
to his wife and the other moiety 
r fi7 1 ^ ^^' daughters, when they 
*• ' •■ should attain their ages of 21 
years. And if either of them should 
die before that time, then her share to 
ike survivor, and if both should die 
under 21 » then the other moiety to go 
to the wife. The testator died with- 
out having any child after the making 
of the will, his wife not having been 
ensient, and the daughter died before 
the was 21. The question was, 
whether the plaintiff, the testator's 
heir at law^ or the widow, who 



mamcd Bell the defendant, should 
have the estate, in the event which 
had happened. The certificate was in 
the following words : " Having heard 
** counsel and taken the case into 
** consideration* we think it was tho 
^' plain intention of the testator, that, 
** in case no son should be bom, and 
** he should have no daughter who 
" should live to attain the age of 21 
*' years, his wife should have the 
" whole estate ; therefore, in the event 
'* which has happened, we thinfc 
Mary Bell took an estate in fee« 
simple in the whole of the pre^ 
** mises is question. 

Mansfield* 

May l6thi -R- -<^«'o«* 

1774. £. mUes. 

W. H. AsUmrH.'' 
(I) T. 37 EL Poph. 97 . 
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OxLET against Bridge. 

npHE fint dsy of this term, the paper-book m this 
-'* ImkI beeo d ct t wal Id tbe defepdaot, containing Ike 
commoo leplicataon to a diain [Jeaof a j a dgmm t lou ii M gA^ 
with a mle to return it oo die Wtdneiday following, 271k 
of January. He n^umed it on tbe Thunday bdfbre 9 
o'clock, having struck out the special pleading, and ndiati- 
luted die ^enml iame in its pbce. The plaintiff refined 
to leceive it, unless tbe defendant would agree to deliver il 
as of Wedtttidayf which he not conseDting to, tbe plaintiff 
^ned judgment. 

On a nue to dbew cause why this judgment diould not be 
set aside for irregularity, it was contended for the defendm^* 
that by tbe practice of die court, when a day is fixed for 
pleading, ifc. that day is considered as continuing till die 
office opens next morning, and that you are regular if 
you comply with the rule before that time. And the 
court being of that opinion (m), the rule was made abso- 
lute p]. 

trood, for the plabtiff. — Douglas, for the defendant 



(m) But vide T. 19 &• 3* Haselar 
t* JjuelL infra. 197 [f]. 

[5] Thb suit was by original. By 
not returning the paper-book till the 
TkurtiUqff tbe defendant prevented the 
plaintiff from having judgment of this 
term. Eight days notice of trial (ex- 
dttsive) is required by the rules of tbe 
court. If tbe paper-book with tbe 
general issue bad been returned on tbe 
Wednesday (27tb January) notice of 
trial might have been given for the 
Thwnday se'nnigbt following (4tb Je- 
hruary)^ for which day the second 
sitting in term at Guildhall was ap- 



pointed. This was before tbe last re- 
turn day, (11th February) when the 
distringas would have been returnable. 
Being not returned till Thursday^ the 
eight days went beyond the fourth of 
February^ and there was no sitting 
after that till the last day of term 
(I2tb February J y which was after the 
last return. If the plaintiff had sued 
by bill, this advantage could not have 
been taken ; because tbe return may 
be on any day in the term. But then 
tbe defendant might have huDg up 
tbe cause for twelve months by a 
writ of error in the Exchequer Chamber, 



rufod 



f] In which this case was over- in Thomson v. Ryall, 4 T. R. 195. and 
Both cases were reconsidered Haselar v. AnsellvfSLS confirmed. 
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Lench against Pargiter. f^T^' **^ 

npHE defendant had been brought up on a Wednesday^ to T'**£!!5J* "'**'*' 
^ be discharged under the Lord's Act (o)^ but was remanded must be paid 
on the plaintiff's payuig him two shillings and four-pence, ^"^{^^f^ 
and givmg hun a note for the payment of the like sum, on ^^ct fora ^ 
Wednesday^ in every subsequent week. In the last vacation, •o««r'« disciurjge 
the defencnnt applied to Willes, Justictj to be di^harged, mz^^oivam 
on the ground, that the two shillii^ and four-pence had not '^ fioai. 
been paid, nor the note made agreeable to the directions of 
the statute, which are, that the payment of the groats shall 
be made on Monday in every week, and the note framed 
accordingly, tx was admitted that the payments had been 
regularly made the first and every Wednesday till the defen- 
dant's application to be discharged. Willes, Justice^ 
was of opinion, that the defendant was / entitled to his 
discharge, and on tlie first day of this term, made an 
order for that piupose. On Thursday^ the 28th of 
January, Baldwin moved for a rule to shew cause why 
diat order should not be set aside, arid the plaintiff be at 
liberty to retake the party, and stated, that the constant 
practice in this court had been to pay the groats on that day 
week on which the party was brought up, and so successively, ' 
and to make the note for payment on those days. In this he 
was confirmed by the officers of the court. He cited also 
Shaw V. Gimbert, in Barnes (p), where, in the Common 
Pleas, the money was made payable on a Tuesday {(J]. He 

urged 

(o) 32 G. 2. c. 28. § 13. must have been upon some temporary 

CpJ 31. 7 G, 2. Barnes quarto edit, statute. They happened more than 

369- twenty years before the Lord's act 

[6] This case, and Beech v. Paxton, passed [f 33]. 



[t 33] Probably on 2 Geo. 2. cap. those of the perpetual Lords' act. In 
22 ; and there is a remarkable differ- that of 2 Geo, 2. the words are, " un- 
encc between the words of that act, and ** less the creditor do agree, by writ* 

" ing 



[f 1] In Constantine v. Bvgh, 3 B. such defect cannot be supplied by 

^ P. 184. it was ruled on the autho- preof of delivery of the note on a 

rityof thiscascy that it must be ex- Monday; nor (as it seems) by the 

pressed in the note, that the money date of the note, 
ii payable on Monday; and that 
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PARTIOER. 
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1779. ^^1 ^^ ^ spirit of the act had been complied with, as 
the prisoner had been paid weekly. That^ in another case 
in the same book, where the money was made payable on 
Monday^ the plaintiiF having slipt that day, but having ten* 
dered it on the Tuesday, the Court of * Common Pleas 
refused to discharge the prisoner; Beech v. Paxton, 
widow (q). 

Morgan now shewed cause, and insisted on the words of the 
statute, and that there was a good reason why all payments 
should be made on the same day, especially in the great pri- 
sons in London^ because the servants belonging to the pi^ 
sons knew, thereby, when they must attend. He said the 
defendant could not wave his right, by accepting of the 
note and payments. That the note at first was not such 
an engagement as vrarranted the court in remanding him, 
and as to his subseq^uent discharge, a discretion was, by 
the act, vested in a single Judge in vacation, which, having 
been exercised by Willes, Justice, in this case, ought Uy 
be final. 

Lord Man SFISLD,— This case must be considered with 
a reference to the application, which was made in the vaca- 
tion ; and a single Judge having then a complete authority, I 
do not see how the court now can controul the order. Mr* 
Justice WiLLBS consulted the other Judges at Serjeant s 
Inn before he signed it, and they thought it riglit. They 
afterwards sent him word that they doubted, and he sent to 
recall his order, but it was too late. As to the general pointy 
enquiry has been made, and the practice in this court has 
been as stated by Mr. Baldrdn, and the ofiicers, for above 
thirty years. In uieCommonPleas, it has always been otherwise. 
There, the plaintiff pays the fraction from the day of the 
application to the next Monday, and then gives a note for^ 
and makes his payments on, eveiy Monday afterwards. The 
Judges of the Common Pleas, say there never was a note 
in diat court made payable on Tuesday, so that Barnes 
must have mbtaken [t34]. In the present instance, although 
we think the man has no right to the advantage of the mistake 

after 



Cq) £• 6 G» 2. Barnes quarto edit. [f 34] Vide the foregoing page, 
^67- Note [t 33]. 



*' ing under his hand, to pay and al* 
" low weekly, a sum not exceeding 
** ^. 6d, per week, unto the said pri- 
** soner, to be paid the^rst day of every 
•* weekf § 9. But in 32 Geo. 2. c. 
28. the words are, ** shall agree by 



^' writing, &c. to pay and allow 
** weekly a sum, &c. unto, &c. to be 
" paid every Monday in every week ;" 
§13. This difference reconciles the 
cases in Barnes to the practice of C* 
B. under 32 Geo. 2. 
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mfber havii^ received the money [f 2], die order is final. In 

iuture, 89 it is proper that the practice of all the courts 

should be unifonn^ and that of die Common Pleas is mqst 

consonant to the words of the act, let all notes be made 

payable on the Monday. It is much more convenient that 

^ere should be one common day, that the turnkey may 

Iniow when to attend. But it is to be understood that no 

^>ther prifloner, already remanded, will be discharged, becaiue 

file payment is not on a Monday^ unless the Monday hap* 

idem to be the day when he was remanded* 



«» 
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Paegitse* 



♦ The Kino; j^/r/m/ the Inhabitants of Saturday, eth 

Stockland. **[ 70 ] 

A PAUPER was removed to the parish of Stockland, if the master of 
^^ «id the sessions confirmed the order, statins as follows. 5? •P'^fi!!?!.-. 
•^Inat the pauper was bound an apprentice m husbandry, cutor, at the 
by die paririi of Stockland, to John Davies of diat parish, P*'*P*[h\!^e"^ 
Cul he mould be twenty-four years of age. That he lived there .hail go to Uve 
lour years, under that indenture, when the master died, with another pcr- 
That he continued with his master's son, who was liis execu- fofty days witw 
tor, and had proved his will, for about seven years, in the '^^^ perwn, be- 

. , *^ , . . j' . c v - •'11 !• 1 fow the term of 

aame parish ; when, bemg desirous of living with his uncle, the apprentice* 
in die parish of Otterton, to learn the trade of a miller, his *^\? expires, 
uncle and he applied to the executor for his consent, who ment under the 
gave his consent accordingly, saying he would do any thing apprenticeihip. 
for the benefit of the pauper, and that then the pauper made ^^^ 
an iqpreement with his uticle for is, fid. per week, and con- 
tbmed with hipi in the whole, two years and an half; at the 
end of the first four months of which time the pauper at- 
tained his age of twenty-four yeai-s. 

Hie Solicitor General now argued in support of the order; 
He contended that the contract between a master and his 
apprentice is merely personal, and dies with the master. 
This has been decided m the case of Baxter v. Burfield (r). ^ 

By 

CrJ B. R. E. 20 Geo. 2. 2 Sir. 1266. 



[r 2] In the King v. Wilkinson, 7 T. 
a. 156. this point in the case was over- 
ruledy and a defendant discharged 
a.fter the receipt of several payments 
mnder an informal note. 



Vol. L G 



[f] S. p. admitted, R. v. St.Paurt, 
Bedford, 6 T. R. 452. 

S. P. in case of a settlement by 
hiring and service, under a service 
with the executor of the master. R. 
v. Ladock^ Burr. S. C. 179. 
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1779. ^y I^^ there can be no valid assignment of an appren* 

y^^^^^^ tice. An assignment is indeed evidence of the original 
The Ktng master's consent to the apprentice's residence with the new 

against master; but here that presmnption fails^ because the ori** 
Stocklavd ginal master did not exist when the pauper was assigned. — 

He endeavoured to distinguish this case from the King v. 
Bridgeford ($). 

Dunning and Fanshaw on the other side. — ^They said, if 
an apprentice resides in a parish, by the consent, either of 
his master, or the executor or administrator of the master, 
he gains a settlement ; and for this, they cited the King v. 
Bridgeford, Here, there has been no dissolution of the 
apprenticeship by the act of the parties, and no case has 
gone so far as to decide, that an apprenticeship is of course 
dissolved by the death of the master. It has only been 
decided, that an apprentice cannot be compelled to serve the 
master's representative. The case of Baxter v. Buifield 
was founded on the contract having be^i made for the 

[71] purpose of teachin^^the apprentice a trade, which an execu- 
tor might not be able to teach. There never has been such 
a decision as to parish apprentices, and the reason does 
not apply to their case. — ^Tney cited the King v. Clapham 
(t)f and the King v. Tavistock (u), to shew, that, after ao 
apprentice has been cnce transferred, the consent of the 
original master is not necessary to a subsequent transfer 
of him. But they chiefly relied on the King v. Bridgeford^ 
as having gone much farther than this present case would 
do; because, there, the assignment was by a person who 
had only the right to the administration, but had not admi* 
nistered. 

Lord Mansfield, — ^Though an apprentice is not strictly 
a'^signable, nor transmissible, yet if he continue, with the 
consent of all parties and his o^vn, it is a continuation of the 
apprenticeship. The case of Bridgeford is much stronger 
than tliis. 

Both orders quashed. 

(sj T. 12 G. C. 2 Str. 1115. S. C. Caset, No. pi. 
Burr. Settl. Cases, No. 43. CuJ T. 7 G. 3. Burr. Settl. Cases^ 

(t) E. 20 Geo. 2. Burr. Settl No. 186. 
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1779. 

Hayley against Riley. s^rday,6th 



A CnON of debt, on a replevin bond, and a verdict ^^J^T^^^ 
*^^ for the plaintiff. The defendant obtained a rule to by an injunctioi 
Aew cause why the verdict should not be set aside, the ^^^^i^ 
came having been mapended [f], after issue joined^ for plaintiff proceed 
above a year^ and then brougnt to trial, without giving a a°t^>]^noSce 

temCs notice [6]. and obtain a ver- 

Baldwin now shewed for cause, that the trial had been ^'.^» *^ T^\ 
rtopped by the defendant himself, under an mjunction from the verdict. 
die couft of Exchequer J and said, that the court would never 
tuffer a party to ai^ himself of a privilege arising from a 
delay which he himself had occasioned. 

Tie Solicitor General, on the other side, insisted, that 
ihe trial ~ without notice for a term was irregular, and that 
the verdict must be set aside ; for which he cited Peyton v. 
Burdtts (w). He contended, that, on a proper applica- 
tion to the court of Exchequer, the plaintiff might have 
had leave, before answer, to proceed to trial, and that it 
was imiversally understood, in practice, that an injunc- 
tion is no excuse for not complymg with the estabUshed 
nile. 

Lord Mansfield expressed his indignation at the defen- [ 72 ] 
dant*s endeavourii^ to take advantage of a delay occasioned 
by himself, to protect himself against a deed under his ovm 
hand and seal, and seemed surprised when he was informed, 
that the injunction had issued without any affidavit by the 
defendant, (the plaintiff in equity), of any fact which en- 
titled him to a stay of proceedings. 

BuLLER, Justice, said, the practice was as it had been 
•tated by the Soliator General; that it was grounded on 
the principle, that the injunction was no' proceeding in the 
cause depending in this court; but that he thought this a 

case 

[6] Rules of C. B. M. 1654, § 21. M. l654. [(&] It was introduced in 

I do not tiad when this rule was adopt- B. R,T, 5^6 Geo, 2. 

ed by the Court of King's Bench. It (a) B, R. M. 12 G.2. 2 Str. 1110. 

makes no ])aii of the body of rules ^^P'ide slIso Bogg v. RosCy E.15G* 2# 

made by that court in the same term; 2 Str, ll64. 



[f] But if notice that the plain- is sufficient. Richardi v. Harris, 9 
liff will proceed be given within the East, 1. 
jear, the common notice of trial 

G i 
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1119. case where the court might very well alter the practice (7) 

[t35] 

ITie rule discharged. 

[7] In Bosnorth y. Phillips, T. II the nature of the thing an exception 

Geo. 3. which was a case parallel to to the rule. 2 Blackst, 784. Vide 

this, the Court of Common Pleas Walter v. Stuart y C. B.T. 13 Geo. 3. 

held, that the rule only extends to 2 Blackst. 9 IS. 

vbluntary delays hy the plaintiff, and [f 35] Fide IVorral v. Stewart^ A 

that a delay by an injunction is, from R, M. 23 Geo, 3. 



sahirday, 6th LiLLY and Olhcrs against EwEK. 

In a policy of in- HPHIS was an actiou for money had and received, brought 
wiUi"TOiv<^,»'"" agwnst an underwriter, for a return of premium. The • 

nwians "wiling policy was ou the ship die Parker galley; "at and from 
tte \oy^J> ^^^ " Venice to the Currant Islofids^ and at and from thence 

" to London;'* at a premium of Jive guineas per cent.; 
" to return £2 per cent, if the ship sailed with convoy from 
'' Gibraltar, and arrived** The ship touched at Gibraltar 
on her way home, and sailed from thence under convoy of 
the Zephyr ^ooi^ of war, but the convoy was destined only 
to go to a certain latitude, about as far as Cape Finisterre, 
being ordered on the Lisbon station ; and, accordingly, the 
ship and convoy separated, and the ship arrived safe at 
London, llie only question in the cause was. Whether, 
by the terms of the policy, the condition for the return of 
premium was, a departure from Gibraltar with such convoy 
as could be met with, for whatever part of the voyage that 
might happen to be, or, a departure with convoy for the 
voyage? The trial came on at Guildhall, before Lord 
Mansfield, and a common ^ry, at the last sittingj, whea 
a verdict was found for the plamtiff. 

On the second day of this term, a rule was obtained to 
shew cause, why there should not be a new trial, and the 
case came on to be argued this day; when, upon Lord 
[ 73 ] * Mansfield's report of die evidence, it appeared, that the 
plaintiffs had called witnesses, (one of whom was Mr. 
Gomian, an eminent merchant), who swore, that, for some 
few years past, when convoy for the voyage, or the whole 
voifa^Cy was intended, those explanatory words had been 
adde3, and that, by this usage, the expressions of " sailing 
'* zoith convoy,' and ** sailing with convoy for the voyage, ' 
had received distinct technical meimings ; " willi ccuivoy," 
signifying whatever convoy the ship sliould depart with^ 
whether for a greater or less part of the voyage^ Several 

policies 
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policies were also produced, whidi had been filled up at th^ 1 779 
office of the same broker, who had prepared that which had ._ \ 
given occasion to this cause^ in which the words, ^'for the jju y 
vayage,** or "for England^** were added. The captain against 
proved, that, at the time when he left Gibraltar y no other £w£a. 
convoy was to be had. — ^The witnesses for die defendant 
swore, that they understood the words " with convotf* to 
mesm convoy for the voyage; and the broker said, tliat, at 
the time when this policy was signed, he understood, and ap^ 
prehended it was so understood by all the parties, that the 
conyoy was to be for the voyage, and that the return was 
fuch as was usual when convoy for the voyage was meant. 
His Lordship, after stating tiie evidence, said, tliat when the 
case was opened, he thou^t, on the face of the policy, that 
the words must mean for the voyage. He had not admitted 
Ihe evidence, to ask the opinion of the witnesses on the con- 
struction, but to learn whether tliere was any usage in this 
case which would give a fixed technical sense to the words. 
Tliis was a question of fact to be ascerta'med by evidence^ and 
proper for the consideration of a jury. 

bunmng and Davenport, for the plaintiflb. — Bearcrofi 
and Baldwin^ for the defendant. 

For the plaintiffs it was insisted, that the question had been 
fiurly and completely tried. The sense in which the words 
were to be understood, depended on the usage. His Lord- 
ship had stated to the jury, the interpretation they must 
receive, independent of usage, and told diem, if they were 
not satisfied widi the evidence for the plaintiffs on the head 
of usage, they must find for the defendant. The verdict must, 
therefore, be cousidered as having been found upon full con- 
sideration of the proof as to the usage. 

For the defendant, it w as argued, that the obvious and na- 
tural import of the words, and also the weight of the evi- 
dence, were in his favour. Even if the words were doubt- 
ful, according to a known and established rule of law, 
Ibey ought to be construed most Strongly against the per- [ 74 ] 
SOB who used them. Here, they were the words of the 
insured, and in the nature of a warranty on his part. It 
^as also said that when partial convoy was meant, it had 
of late been a frequent practice, especially in policies on 
this Levant voyage, to specify how far the convoy was 
to come ; as *^ convoy to the Cape/^ " convoy to Lis^ 
bon^^ &c. 

Lord Mansfield,— On the words, I was strongly of 
opinion, that the policy meant a departure witli convoy in- 
tended for the voyage. The parties could not mean a de- 
parture with convoy which might be designed to separate 
* from the ship in a minute or two ; though, when convoy for 
the whole of a voyage is clearly intended^ an unforseen sepa- 

G 3 ration 
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1779* ration is an accident to which the underwriter is liable ; for 

^ !^ , j the meaning of such a warranty is not that the ship and 

Lilly convoy must continue and arrive together. But I still think 

against that the evidence was properly admitted at the trial of this 

Ewer, cause^ because the sense contended for by the plaintiffii 

was not inconsistent widi the words of the policy ; and, 

therefore, it was material to see what the usage was. I laid 

great stress on Mr. Gorman s testimony. I did not consider 

him as a common witness. However, it seems, from what I 

have heard since, that people in the city are dissatisfied with 

the verdict, aiid think the evidence of the plaintiffs' witnesses 

wsis founded on a mistake. Certainly critical niceties ought 

not to be encouraged in commercial concerns ; and where- 

ever you render additional words necessary [f^, and multiply 

them, you also multiply doubts and criticisms. ' It may be 

bard, because words have been added iii some instances, to 

force a construction in this case, from the omission of tliem. 

The question is of great importance. 

The rule made absolute [7}. 



[7] The new trial came on before 
Lord Mansfieldy at the sittings after 
Trinity Term, 19 Geo. 3. when a ver- 
dict was found tor the 46fcndant. 
Fide the case of Jeffery v. Legender^ 
3 Lev. 320. B. R. M. 3 JF. 4' M. or 
Jefferys v. Legendra^ as it is called in 
other books ; 5 Salk. 443. 1 Show. 



,3150. 4 Mod. 5S. HoU. 465. where, 
according to Levinz, upon a speciaF 
verdict, finding a warranty in tjicse 
words, " xparranted to depart with 
" convoy**' ,HoU, Chief Justice, and 
the greater part of the court, held, 
that those words mean sailing with 
convoy for the whole voyage [f SfiJ. 



[t 36] Vide Gordon v. Morley^ and Campbell v. Bordell, Guildhall^ ff, 20 
Geo. 2.^2 Str. 1263. 



[f] (.Quotation J " It is now too 
late to say that warranty is not to 
be expounded with due regaid to 

" the usage of trade. Perhaps it is 
to be lamented, that in policies of 
insurance, parties should not be 
left to express their own meaning 

*' by the terms of the instrument; 

" This seems to have been the opi- 
nion of that great Judge Lord Holt 
CLethieuUier's case, 2 Salk. 4^3). 
It is true, inrlctd, that Lord Mans- 
field, who may be considered the 
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** establisher, if not the author, of 
" great part of this law, expressed 
** himself thus, (quoting thi$ passage), 
" VVhettier, however, it be not true, 
*/ that as much subtlety is raised by 
V the application of usage to the con-» 
" struction of a contract, as by the 
** introduction of additional words 
" mi^^ht, if the matter were rw t/jf^- 
" gra, be reasonably questioned.*' 
Quotation per Lord El don, C. J. in 
Jndersoh v. Pitcher. 2B ^ V. l68. 
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1779. 



Doe, Lessee oX Watson and Others, agahist Monday, sth 

Shipphard. 

TN an action of ejectment, a special verdict was found, ^"and*— to'** 
^ which stated ; — that John Hewitt, being seised in fee of trustee*' to pay 
several messuages, tenements, and lands, in the counties of ^j' fo^Jfj^JJ^e 
Essex and Lancaster, by his will, bearing date the 2d of testator's daugh- 
Juiu, 1727, devised as follows : viz. all his messuages, tene- J«f» »n;^ ^J;« ^* 

^ \ \ It 1- . • Ti ^ r ^ 4. to her husband, 

ments, lauds, and hereditaments, m hssex, to tour trustees and the whole 
and their heirs, (one of whom, named Charles Shipphard, J^°^/°J^^^^ 
was the defendant,) upon special trust and confidence, that ^ner the daugh- 
they should, out of the rents and profits thereof, levy and Jer»s death; and, 
raise the sum of £tO, and pay the same to Rachel Shipphard daughter should 
his daughter, and then wife of Tliomas Shipphard, annually, f^"'}^* ****■**"•" 
during her natural life, by four quarterly payments, to her und)to uleuie 
separate use; and, upon the farther trust and confidence, of the daughter 
tlmt they should pay and dispose of all the residue of the after iLr death, 
tents and profits, as also of the whcde rents and profits to the uie of her 
thereof after the decease of his said daughter, to the use of loliieheinof** 
the said Thomas Shipphard for the term of his natural life; the body of the 
*' andy in case mu said ulaughter Rachel should happen to Slighter, then to 
survive the said Thomas Shipphard her husband, then, upon the heirs of her 
trust and confidence, that they the said trustees shall stand and ^^ of ' the^hS^ 
be seised, of all and every my said messuages, lands, tene- band;— the 
ments, and hereditaments, to die several uses, intents, pur- w^***hcr^hu*? 
poscsj and upon the several trusts, herein-after mentioned^ band, the limi- 
viz. to the use aiid behoof of my said daughter Rachel, for ^^^l^^^ke g^ejlj**^ 
and during her natural life ; and, from and after the decease [he contingeocy 
of my said daughter, then, to the use and behoof of my ''"ll*'"?^®?^ 
grandson /feo^i^^ Shipphard, son* of the said Thomas and estate, but affect. 
Jtachel Shipphard, and the heirs of his body, and for default ingaii the other 
of such issue, then, to die use and behoof of the heirs of the oJ!era«ag'as*» 
body of tiie said Thomas Shipphard, begotten or to be be- conditioa pr«- 
gotten on the body of the said Rachel his wife, and, for **^*'*^ 
default of such issue, then to the use and behoof of die heirs of 
the body of the said Rachel my daughter, l>y any other husband, 
and in default of such issue, then to the use and behoof of the 
said Thomas Shipphard, and his heirs for ever. Item, I do 
give, devise, and bequeath, all my messuages, lands, tene- 
ments, and hereditaments, in the several parishes of Eccles 
and Dean, in the county of Lancaster, to the said (trustees), 
upon the several trusts, and to and for the several uses, intents, 
and purposes herein-after mentidped, viz. to the use and 
behoof of the said Thonihs Shippard and Rachel his wife, 
and the t^urvivor of them, until such time as the said Hewitt 

G 4 Shippliurd 
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177d Shipphard my grandson attain the age of twenty-five; and 

from and after the decease of the' said Thomas Shipphard 

^^^'^^'^ *^d Rachel his wife, and the survivor of them, ana, after 

inst ™y ^^ grandson's attaining the age of twenty-five years, 

Sk^fhard w^^*^ first shall happen, then to the use and behoof of the 

said Hewitt Shipphard my grandson and the heirs of his 
body; and, for default of such issue, or his dying under th^ 
said age, then to the use and behoof of the heirs of the 
body of the said Thomas Shipphard begotten, or to be ber 
gotten, on the body of the said Rachel his wife ; and, in 
default of such issue, then to the use and behoof of the 
heirs of the body of the said Rachel my daughter, by any 
other husband ; and, in default of such issue, then to the 
use and behoof of the said Thomas Shipphard^ his heirs 
and assigns for ever."— That, on the testator's death, 
Thomas Shipphard his son-in law entered upon al) the de« 
vised premises, and held tliem till the time of his death^ 
That Rachel died in the life-time of her husband, lliat the 
husband died in July 1771, lescvm^ Hewitt Shipphard, his 
only son and heir at law, who, on liis father's death, entered 
upon all the devised premises, and enjoyed them till his 
death. That Thomas Shipphard never h^A any other issue 
by his wife Rachel, but Hewitt Shipphard, who died in De- 
cember 1775 intestate and without issue. That three of the 
trustees were dead; and that Charl^ Shipphard, the de« 
fendant and surviving trustee^ was the eldest broker and heir 
at law of Thomas Shipphard, and also the eldest uncle and 
heir at law, on tlie part of the father, of Hewitt Shipphard, 
That John Watson, and Mary the wifp of John Powell, twq 
of the lessors of the plaintin, were nephew and niece, and 
heirs at law of the testator, and also hei^s at law, on the part 
of the mother, of Hemtt Shipphard. — ^Th^ ejectment was 
brought for tlie estate in Htssex, ^he case was argued on Frin 
' day the 5th of February. 

Bnlguy, for the lessors of the plaintiff, stated the ques* 

tion to be. Whether the limitation m fee of the Essex estate 

to Thomas Shipphard, had taken effect f That tlie whole 

depended on the clause beginning, '^ and in case my saic) 

'* daughter," S^c. and on the fact that the daughter had not 

. survived her husband. He said, tliat if, in the event which 

had happened, there was no devise over, th^ le^ors of the 

plaintiff were entitled to recover. That, upon ^e face of tlie 

will, the testator appeared to have provided fo^- tWQ events, 

1st, That of the husband's surviving his wife. That, in 

r »i* 1 contemplation of that event he had given him a life-estatfi 

'- ' after his wii^e's death; and that after his death he might na-t 

turally mean that the estate should descend 'to his grandspn^ 

who appeared to have been a favouritie. 2d, That of the 

wife b^ing the survivor. That tlie limitations over after her 

death 
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death were only made in case she should hap)>en to sur^ye 1779. 
her husband. That if the conting^M^ of her surviving were v^iv^/ 
to be considered as annexed only to her life-estate^ and not Doe 
as a condition pi^ecedent before any of the uses limited over against 
could arise; then, in the event which had happened, Thomas Shipphard 
Shipphardf the husband became tenant for life, with re- 
mamder in tail to his son Hewitt then in esse, remainder in 
tail to himself. That if so, he had it in his power to have 
barred all the bsue of his wife, except Hewitt the son. 
That this could never be the testator's intention, because it 
was clear that he meant particularly to provide for all child- 
ren of his daughter. Tliat if he had foreseen what had 
happened, the death of his daughter and ber only child 
without issue, he never could have meant that, in such 
event, strangers should be preferred to his own blood. 
That a material argument arose from the diversity between 
this and the devise of the Lancashire estate; for that, 
there, as the testator meant no condition precedent, he had 
annexed no conditional words to the subsequent estates, 
but had limited them over in direct terms. That, if the 
intention were not so clear as it appeared to him to be, yet, 
as the words were clear, the court would not explain them 
away, in order to adapt them to a doubtful intention. That 
it was rare that cases cited on the construction of wills were 
?ery apposite, and he should only mention Davies v. Norton 
(x), bemg, as he said, a stronger case than the present, and 
where there could have been very little doubt about the in* 
Cention. 

Howorthf for the defendant, contended, that no man 
who was not a lawyer, upon reading the will^ could en- 
tertain any doubt of the testator^s intention to vest the fee 
of the Essex estate in his son-in-law, Thomas Shipphard. 
That the disposition of the Lancashire estate corroborated 
the argument, because it was manifest from thence, that 
he was a great object of his favour and bounty, the remain- ^ 
der in fee of that estate being undoubtedly given to him 
in all events. That if the construction contended for on 
the part of the lessors of the plaintiff were to prevail, tliis 
absurdity would follow, that Uie son-in-law hunself could 
lierive no benefit from the devise in his favour, because he r 78 1 
must be dead, before the contingency could happen by which 
the remainder hi fee was to vest in him. That the testator 
did not mean any contingency by the words " and in case, 
Sfc. ;" for to give them that operation would be to suppose 
he intended a partial intestacy. Tliat if they should be con- 
strued to express a contingency, yet that contingency only 
^tended, and was annexed to die life-estate to llachel, 

and 

(x) M. 1726. i Pcerc Wms. 390. 
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1779. fuid did not affect the subsequent limitations^ ivhich were 

s^'^,/^ all meant to be vested remainders. That the case of Napper 

Dob v. Sanders (y)j wnich was cited and relied on by Lord 

against Hardwicke^ la Tracy v. Lethieullier (z), was in point, ia 

Shippiiard favour of this construction. That the determination in 

Davies v. 'Norton was inex^icable^ the intention being ma- 
nifest the other way [8]. That here the collateral heirs of 
the testator were not once mentioned in the will. 

Ba/guy, in reply, insisted, that his constniction was 
most consonant to the intention of the testator. That 
there was notliiug absurd in supposing that, in the event 
of his daughter's dying before her husband, he meant a 
partial intestacy, for then tlie estate would by course 
of law descend to his favourite grandson. That as to the 
contingency being only annexed to the daughter's estate, 
such a construction was so plainly against the words of th^ 
will, that nothing but a direct authority could support it. 
But that the case relied on was ver}' distinguishable from 
this. That, in that case, there was no contingency previous 
to the estate to the feoffees, but the contingency immediately 
preceded and wa^ amiexed to the particular estate of Eliza- 
beth Sanders, and therefore'the subsequent iimitatious being 
(as Lord Hardwicke said in Tracy y. Lethieullier) sub- 
stantive limitations, and independent of the fonner, thej 
arose out of the seisin of the feoffees, although the estate to 
Elizabeth could not, as the contingency, on which her 
estate was to depend, had not happened. That here, on the 
contrary, the trustees were to stand seised only on the contiu- 

{;ency of the wife's surviving her hitsband, and that all the 
imitations were connected witli tjiat event, and dependent 
upon it. 

The court took some days to consider; and now, Lord 
Mansfield, after stating the case, delivered their opinion to 
the following effect : 
[ 79 ] Lord Mansfield, — ^The question is, whether tlie limi- 

tations over are to tat^e effect in the event which has happened, 
of Thonias Shipphard, the husband, having survived his 
wife, the testators daughter? Now there are no express 
words limiting the estate over on that event, and yet it is 
plahi tliat it was foreseen by the testator, for he gives the 
rents and profits to the husband after the death of the wife. 
Tlie testator then proceeds to say, ^^ and in case my said 
daughter Rachel should happen to survive the said Thomas 
Shipphard her husband, then upon trust," i^c. The court 

may 

(y) Hutt. lis, of Reynolds, Justice, who tried the 

(z) Can. 1754. 3 Atk. 77^* ^33r cause, and for whose opinion a case 

JmhL 204. was reserved. 
[8] It was but the single decision 
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msy supply the omission of express words, if they find 1779. 
« ^in intenty but unless that is the case, they cannot v^v^^ 
do it; and upon full consideration of the whole of tliis Doe 
willy we do not find there is sufficient for us to gadier such against 
intent, so as to warrant us in supplying the omitted words. Shippiiard 
Guesses may be formed, but that is not enough. Perhaps, 
qnod voluit non dixit. We caimot make a wul for the tes- 
tator. Conjectures may be made both ways. Tlie argu- 
ment, which was drawn by Mr. Howorth from the devise of 
the Lancashire estate, turns the other way. There may be 
a reason why die testator might not intend the limitations 
over to take place, except in the event of the daughter's 
surviving her husband, viz. to secure the estate in tail to 
his grandson, Hewitt Shipphardy against any preference his 
daugliter might shew to her issue by any subsequent hus- 
band. Jf she did not survive him, there could be no danger 
of that sort, as the estate would descend to Hezcitt Shipp- 
hard. This bears no resemblance to the famous case of 
Jones V. Westcomb (a), for, there, the intention was clear 
that, (ailing tlie child, the estate should go over to the devisees 
in all events. 

Judgment for the plaintifF[<l^'] [f], 

(a) M. 1 7 1 1 . Prec. in Chanc. 3 1 6. Wilkinson, B. R, H. 28 Geo, 3. 2 Term 
lEq,Ca.245. Rep. 209. 

[<&•] Fide Doe, Lesse of Vcssey, v. 



The King against the Mayor and Burgesses Monday, stk 

of Lyme Regis, on the prosecution of Da- 
. viD Robert Mitchell. 

ILfANDAMUS to restore David Robert Mitchell to Areiumtoa 
-f^f the office of a capital burgess of Lyme Regis. ITie J|[^rct^«n^,"^ 
writ — after reciting that Mitchell was duly elected, admitted^ thai ihc proticu- 
and sworn, a capital burgess of the said borough, and as d*u"~*m^*t"^ 
such capital burgess had always behaved and governed admitted^ and ' 
himself well, yet that they * the said mayor, S;c. wiUiout any »'»"jn"— •* i^d. 
just or reasonable cause, had unjustly removed the said L ®^ J 
Mitchell from his ofiicc of a capital burgess — commanded 
ibem to restore him, or cause him to be restored, to his 
office, or to signify cause to the contrary. — ^To tliis, the de- 
fendants 



\y\ Vide Bradford v. FoUyy suprdy 63. 

• 
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I^Yo fendatits returned^ '' that Mitchell was not duly elected^ 
^ admitted^ and sworn^ a capital burgess of the sakTborough, 



TheKiNo '* *"^ therefore they could not restore him, or cause hiin 
against *' ^^ ^ restored." 

Lyme ^ Saturday j the 6 A of Febntafy, the sufficiency of thi» 

Regis. i^^rn was argued^ by Rooke for the prosecutor, and Law^ 
rence for the defendants. 

Rookcy — ^The return does not deny that Mitchell hstd been, 
de facto y in possession of the office of a capital bui^gess; 
therefore, the conclusion, tliat they cannot restore him, does 
not follow from the premises, llie complaint is, that he 
has been removed from an office, from which they had no 
right to remove him. They may restore him, whether he 
was duly elected, sworn, and admitted, or not. Hie mauF' 
damns states, that he was duly elected, ifc, only by way of 
inducement, and the defendants ought to have set forth the 
reasons for which they turned him out. The restorii^ him 
upon this mandamus could not decide the right. After he 
has been restored, that may be tried in a regular way by a 

?uo warraiUo, The question is, Whether a corporation^ 
aving once admitted a member, can afterwards disfranchise 
him for want of an original qualification? Now it is so 
plain that they have no such authority, that there is not a 
hint of it in any case I have ever met with. The causes of a 
a motion are enumerated in Bagg's Case, 11 Co. (bj, in 
Carth. 176. (c)y and in 1 Burr, 538. (d), but this is no 
where stated as one of them. — (Lord Mansfield — " Are 
you not hampered by the writ ?") — ^ITie writ is in the usual 
form. The word " duly^ is in all the precedents in IVe- 
mayjiCp and the other books. It is merely a word of induce- 
ment. The gist of the complaint is the removal. All die 
general books, and many of the reports, confomid the man- 
damns to admit, with the mandamus to restore. Non fuit 
debiti; electus is a good return to the first, but not to the 
other, and this clue leads to the explanation of all the contra- 
dictory dicta on the subject. Upon principle, it is clear 
that a corporation ought not to have the power to remove a 
[ 81 ] corporator de factOy on a defect of title. The franchise is 
the corporator's freehold. Entry by the feoffer cannot divest 
the estate of a man duly enfeoffed. After a descent cast the 
disseihsee cannot recover the land by entry. So, a clerk who 
has been presented under a bad title, and has been instituted 
and inducted, acquires a possessoi^ right, which cannot be 
divested but by quare impedit. The analogy between rx>r- 

porate 

CbJ T. 13 Jac. 1. 11 Co. 53. b. He cited also Rex v. Mai/or of Derby. 
CcJ 2 Sf 3 IV, Sf M. Sir Thomas T, 8 Geo, 2. Cases Tewp, Lord Hard- 
Ear le's Case, wicke 153. and HereJord*s Case^ T. 
(d) £.31 G.2. Rexy.BkhardsoH. l6Car.2. Su/. 209. 
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Lyme 
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pomte and other ri^ts would be overturaed, if a man could j 77d« 
lose his franchise for defect of title, by the mere vote of the 
corporation who admitted him. Great inconvenience would 
ariae, if a power to disfranchise, on a defect of title, were 
vested in corporations. Many would be totally overturned 
b^ it. In tliifi borough, the capital burgesses are elected only 
by the capital burgesses, but the disfranchisement is by the 
^rporation at large. If they could disfranchise on a sup- 
posed want of title, the ri^t to elect would be a nugatory 
pnvil^e in the select part, because it might be frustrated 
by an immediate removal by the whole body. It is easy to 
flee, to what extent this power might be abused. After 
disfranchisement, and a mandamus to restore, the corpora^ 
ikm might put the party to a traverse, or action on the return, 
and, if he succeeded, and obtained a peremptory mandamtis, 
they might again dispute his title by qtio warranto. Besides, 
this sort of removal may be put in practice at any distance 
of time, — after possession for 30, 40, 50, years, — although 
this court will not trust themselves with the authority of 
removal, in the regular way, after possession for twenty years 
[9.] The rule would be nugatory, if, by another mode, 
the limitation could be evaded. Certainly, when the court 
establidied tiie rule, it was intended to prevent any impeach^ 
ment of a corporator*s tide after 20 years, by any private 
persons. This power, too, might be partially exercised, at very 
critical periods. For instance, a mayor elect might be amoved 
before he is sworn ; and this is not ideal, for it happened in 
this very case. MUchell, being mayor electa was disfranchised 
as a capital burgess, by which means he could not be sworn 
bto his office of mayor, without a mandamus to restore him ; 
and, in the mean time, the old mayor now holds over. By 
the same sort of management, with a majority in the corpo- 
ration, the same mayor might be continued for life. These 
«re some of the inconveuiencies which would follow from 

such 



[9] This rule was established in the 
Winchclsea causes, M, 7 Geo. 3. 4. 
Burr. 169^. and explained in Rex v. 



William Rogers, H. 10 Geo. 3. 4 Burr. 

2522 [r]. 



[r] In the King v. Dickin, 4 V. R. 
282. It was decided that this period of 
twenty years was much too long to be 
tUowed. Several decisions previous 
to the Winchelsea cases were referred 
to, in which a much shorter limita- 
tion had been adopted ; and a general 
rule of court was made, limiting their 
own discretion in granting quo war- 
rauios to six years, beyond which no 



person in possession of his franchise 
was to be disturbed. In conformity 
to this rule, the statute of 32 G. 3. 
c. 58. made possession for six years a 
good pica to a (juo warrant o, and a 
sufficient title to support the franchise 
of any person elected by a corporator 
who had exercised his right for that 
period. 
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1779* ^^^^ A right vested in the corporation^ and there can be non^ 
^ r- J from tlieir not possessing it. 
The KiNd '^Lamrencey — ^The question is, Whether the suggestion iit 
against the writ is sufficiently denied ? In all Cases; the, party who 
Lyme applies for the mandamus is supposed to, know his own title 
Regis. best^ and if die right, as he states it, is denied by the return, 
*{ 82 ] that id enough. Unless the right is that which die party says 
it is^ in the writ, die court cannot know that he has any ri^t^ 
and the motives which influenced them in granting the writ 
l¥ould no longer exist. Here, the suggestion is, that 
Mitchell had been duly elected^ admitted^ and sworn, and 
that he has been unjustly removed. If he was not duijf 
elected, admitted, and sKom, the reason for reslorinff ham 
ceases. Had the writ suggested only that he was dected; 
it would have been a bad return, in such case, to hkv6 said^ 
that he was not duly elected, for that would then have be^ 
a negative pregnant. In the present return, every thing oo 
which Mitchell founds his - title is denied. Is it meant to be 
contended, that nothing but the fact of the removal can be 
questioned on a mandamus to restore i If so, it would not 
be competent even to deny diat the party had ever been 
admitted. But I hisist, that it is sufficient to deny any part 
of the tide suggested, either the dueiiess of the election, 
or the dueiiess of the admission. In the, case of Th^ 
King V. The Mayor of Li/nne, of which Sir James 
Burrows has furnished me with a note, and which is also 
reported in Andrezcs (e), Lord Chief Justice Lee said, that 
it was enough if any part of the suggestion was denied; 
(BuLLER, Justice,^^*^ According to the note I have of it," 
he said, '* if any material part was denied)/' In the case 
of The King v. Sir Henry Penrice, reported in Strange (f), 
it was held that if an immaterial circumstance is alledged, it 
is a good return to deny it, even though the answer amount 
to a negative pregnant. (Willes, Justice, — " That was 
the case of a mandamus to admit J^ As to Hereford's Case, 
it does not appear there, nor in any of the other cases men- 
tioned there, diat die writ su^ested that the party had been 
ihbito modo admissus, or electus^ In the case of The 
Queen v. Tzcitty (g), the suggestion being debito modo elec^ 
tus, and the return non debito modo electus, Lord Holt 
said, that was a good return, for it was an answer to the writ. 
That, indeed, was a mandamus to admit, but the reason given 
will apply in the case of a mandamus to restore. In The 
Kitig V. Lambert (h), which is reported in 1 2 Modem (i)y 
[ 83 1 ^^^ writ," which was a mandamus to restore, was debitc 
electus, the return nunquam debite electus, and it was held 

good 
CeJ If. 1 1 Geo. 2. Andrews 105; CiJ M. 2 W. ^ M. 

CO T. 18 Geo. 2. Str. 1235. (ij 12 Mod. 2. 

fgj M. 1 Anne. 2 Salk. 433. 



The King 
against 
Ltms 
Regis. 



IN THE NINETEENTH YEAR OF GEORGE HI. 8i 

goody " because it was a direct answer." If Lambert's castf, 1779. 
which is reported in Carthew (k)^ b the same, it is there, 
by mistake, called ^mandamus to admit. (Buller, Justice, 
— " 12 Mod. is not a book of any authority)/' In the case 
of The King v. Hill in Shower (I), it appears, from Lord 
Holfs argument, that the mandamus w^ to restore, and 
there, likewise, non debito modo electus was determined 
to be a good return, and for the same reason, *^ be- 
cause it followed the writ." Stevenson v. - Nevensori, as 
reported by Lord Raymond (m), Was a mandamus to 
restore, and it appears that, on the trial of the issues in 
that case, Mr. Serjeant Pengelly called witnesses to prove 
the due election. In Crauford v. Powelly the writ suggested 
a due election, and tlie return was, not duly elected, and was 
liot objected to (n). All those cases prove that the return 
may deny the suggestion in the very words of the writ. In 
Hilary, 16 Geo, 3. The King v. The Churchwardens of 
Taunton St. James [t37], was the case of a mandamus to 
restore L. C. to the office of sexton, suggesting that he was 
duly elected. The return was, *' Not duly elected," and 
it was held to be good. (Buller, Ji/^^/ce, — I argued that 
case, and this point was not made a question. The return 
also stated, that tlie sexton was also removeable at will, 
'* and the argument went upon the question whether those 
** two matters could be joined in the return.") The prece- 
^lents in Tremaune and other books afford no argument, for 
there is no settled form for this writ in the Roister, and 
it is always adapted to the circumstances of the case. Either 
it is necessary to suggest the dueness of the election, or it is 
not ; if it is, it is proper to deny it ; if it is not, they ought 
not to have suggested it. As to the supposed negative pr^- 
nnt in the return, viz. that it admits that Mitchell had been 
in possession, that is not so ; it admits no part of tlie sug- 
i;estion; neither his former admission, nor the removal. The 
sort of certainty required in returns, is ascertained by Lord 
Holt in the case of 'The King v. The Mayor of Abingdon (o), 
and it appears diere, that when a thing follows by neces^ 
sary inference that will |^ sufficient. IThe court cannot 
intend from this return, that Mitchell hvni been in posses- [ ^^ ] 
sioa de facto, because the only allegation of the writ is, tliat 
he was duly in possession, and that is fully denied; yet, all 
tlie arguments of inconvenience proceed upon the supposi- 
tion, that the return admits a de facto possession. On the 
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other side they have admitted, (bj arguing the sufficieiM^ 
of the return, and not traversing it,) that MUchett was not 
duly elected. It appears, therefore, clearly, that he 19 
without title, and, in such a case, aldiough the return should 
be insufficient, the court will not award a peremptory 
mandamus ; Rex v. Tidderley (p)^ Basset v. The mayor 
of Barnstaple (a). 

Hookey in reply, — It seems to be agreed, that a corpora* 
tion has no right to disfranchise its own members for want 
of title, and the only dispute now is, whether Mitchell was 
in possession. It is said diat the writ suggests a due election, 
which the return denies, and therefore nothing is admitted 
by the defendants ; but if, knowing our own case, we have 
stated it right, we ought not to be in a worse condition, 
than if we had only said that he had a bad title. They 
should have denied either the fact of admission, or the fact 
of removal ; for the right is immaterial. Li the case of 
The King v. The City of Chester (r) the court expressly 
makes the distinction between a mandamus to restore, and 
a mandamus to admit ; and, wherever a case of mandamus 
has been decided with that distinction in view, and upon 
solenm argument, I will venture to assert that non deoito 
modo electuSj admissus, etjuratusy has not been held to be a 
good return to a mandanms to restore^ AH the cases cited 
on the other side, which relate to offices not corporate, are 
beside the present question. The rights of churchwardens, 
sextons, and coroners, cannot be tried by quo warranto; 
therefore, where there are different claimants, the court will 
grant a mandamus to eadi, and let them litigate the right in 
that manner. If we were to take issue on this return, and 
go to trial, and obtain a verdict, the court could then only 
grant the peremptory mandamus on the gromid of prior 
possession, for the right could not be questioned at the trial. 
The corporation cannot contest it at all; the King only by 
quo tcarranto. The conclusicm of the return is, that diey 
cannot restore. Why? Because Mitchell was not dul^ 
elected. That inference is not true, for they must restore, if 
there has been a de facto election. The return at most de- 
nies the actual possession only by argument, which is insufli- 
cient; for Lord Holt says, that the certainty in returns should 
be as great as in indictments. 

Lord Mansfield. — I have, often said, that I was parti- 
cularly anxious that every pai*t of corporation-law should be 
settled on clear and certain principles, and not on nice sub- 
tleties and verbal distinctions. We will therefore consider of 
this question. At present, it strikes nie to be sufficient if the 
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suggestion of the writ is fully denied, whatever that is. I 1779* 
ani not thoroughly aware of die sense and meaning of the 
distinction between elected and duly elected ; because it seems 
to be a contradiction toj^y, that a man has been elected, and 
tit the same time to say, he htis' not been di\ly elected; 
^diey seem to me the same. Un an issue to try if a man has 
been elected, he must prove a due election. In general, 
where a person takes upon liini to suggest what he was not 
bound to do, that may be denied. But another thing strikes 
me at present ; the return should be such as, if true, would 
shew that the party has no right to be restored, and there- » 

fore it ought to deny the material part. In the case of 
LynnCy (a very full note of which Mr. Justice Buller has 
^ewn me,) they go Very nicely into the arguments upon this 
head. There, it was denied that there was any admission. 
Here, they deny tliat Mitchell was duly elected, admitted^ 
and sworn, in the conjunctive. Upon such an issue, he 
must prove all the three allegations ; yet the dueness of his 
election is immaterial, for the corporation could not judge of 
the title. I give no opuiion. 

This day, his Lordship, after stating the writ and return, 
delivered the opinion of the court, as follows. 

Lord Mansfield, — ^The question is, whedier this is a 
sufficient return. Tlie grievance complained of, by the per* 
8QD applying for the writ, is, that, having been didy elected, 
admuttcd, and sworn, he has been removed by the corpora- 
tion ; and they are to shew a just cause of removal. It is 
admitted, that they could not remove for want of an original 
title ; but it is contended, that they have sufliciently answered 
die suggestions of the writ, and diat issue may be taken, or 
an action brought, on the return. Upon fiill consideration, 
we are 'all of opinion, that the return must answer, not the 
words, but the materiality of the writ, and nothing shews 
this more than the nicety in the cases as to elected and duly 
elected. In the case of Lynm, the whole turned upon the 
question. Whether it was a return to the material part i A return 
which seems to be guarded, and not to deny the substance, is 
bad, although I rather think nothing is an election but a due elec- 
tion. Here the material suggestion is die removal, lliey f 8& 1 
were not to judge of the title. The return is in the con- 
junctive, — ^not duly elected, admitted, and sworn, — aud, 
therefore, follacious. If the truth would have warrauted it, . 
tud diey had returned not duly elected, or admitted, or sworn, 
it mi|^t have been good. We are all of opinion, that the 
return b insufficient, and therefore a peremptory mandamus 
must issue. 
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sfrrS' Devon and Another, Assignees of Gascoyne, 

a Bankrupt, against Watts. 

AnaMgonieBt tN an action of trover, bj the assignees of a bankrupt, a 
a^iSjSpK^ ^'^ verdict having been found for the plaintiffs, and a rule 
estate, made, in obtained to shew cause why tliere should not be a new trial, the 
contMipiation ^^^ cauic on tu be areued this day, when the question was, 

Ota bankruptcy, __ ii^«i • ^ • . 

to MMuc of the n hether, under tlie particular circumstances, an assignment 
acujfb7nk- *** ^^ ^ '^**® which had been made by the bankrupt, was an act 
niptcy. of bankruptcy ? 

Upon tiie report of tlie evidence, tlie facts appear to be. 
That on the 30th of November, Gascoytie, the bankrupt, 
sent for one Hallj his attorney, to advise with him about his 
affairs, when he shewed Hall a decree of die court of Chan" 
eery against him, and told him, he had l>een ser\'ed with d 
stibpanay and was threatened with an attachment, but was not 
able to pay the money. He a.skod llally whether his credi- 
tors could be forced to take a com|>osition, who told him 
tfiey could not, and that, if the attachment diould issue, he 
must pay the money. He then told HalL, that some of his 
creditors had looked into his affairs^ and. they thought he 
could not pay above eight shillings in the pound. Hall, upon 
this, advised him to become a banknipt. He sent again for 
Hall, on the 2d of December, and then named to him some 
creditors who had been long great friends to him, and had in- 
dorsed bills for him which were not yet due, which would 
distress them, and said, that as he could not pay tlie bills, 
the only method by which he could secure them, would be, 
by an assigimient of tlie lease in question. On die 3d of De^ 
eember, Hall went to him again ; and was told by him, that 
Cox, one of his creditors, bad been with him, and had toid 
that Blake, attorney for Cox, thought matters might be set- 
tled without a bankniptcy. At four or five o'clock in the after- 
noon of the dd of December, tlie assimment of the lease was 
executed to three of his creditors — Watts, Giles, and Hall. 
£ 87 ] After the execution of the assignment, Hall went to Blake^ 
when, upon his stating to him the situation of Gascoyne^s af- 
&irs, Blake agreed it was proper a commission shouldf be sued 
out. Some of the creditors were present at this meeting, and 
mentioned the lease as a part of Gascoytie^s estate ; on which 
Hall told them of the assignment, but did not mention when 
it was made. Hie lease vras worth about £400, and was 
only assigned to secure about £t50, and was tlien to be held 
in trust for the bankrupt, his executors, administrators, and 
assigns. Hie assignment recited that Giles had become secu- 
rity 
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rity for the banknipt. Hall had lent him money, and seve- 1 770, 
ral bills and notes had been indorsed for the bankrupt, by ^..^^ 
tVattSy Giles, and //////, which remained unpaid, and he had j^evox 
agreed to assign the lease, in order to secure tlie payment of aeuinst 
tiiose debts. Watts. 

Dunmng and Peckham, for the plaintiffs.— «-The Solicitor 
Oeneml, tor the defendant. 

For the plaiutifis, it svvls argued, that this was a fraudulent 
Conveyance within the statute of 13 Eliz. c.5.; and that, by 
1 Jac, 1. c. 15. fraudulent conveyances are made acts of bank* 
ruptcy. Three facts are clear : 1. Gascoyne was insolvent at 
die tame of the assignment, for, by his own account, he could 
only pay eight shillings in the pound. 2. He intended to pre- 
fer the a^ignees of the lease, to his other creditors. 3. When 
be made the assignment, he intended an act of bankruptcy. 
In WorJey v. Deitiattos (s), an assignment, by deed^ of all 
a trader^s stock, though by way of security, aiid for a valuable 
consideration, was held to be an act of bankruptcy. In Linton 
V. Bartleit (t), an assigiunent, by deed, of only one third of 
the bankrupt's effects, by way of securi^, was determined to 
be an act of bankruptcy. In tlie case of Rust and Another^ 
Amgfues of Papps v. Cooper, which was determined in this 
court T. 17 Geo. 3. a parol assignment of /»art [^ l!L as a se- 
curity to a creditor, and under very favourable curcumatances, 
but in contemplation of an act of bankruptcy^ was held to be 
a firaud against tfie bankrupt-laws, and therefore void [f 38]. 
It was not an act of bankruptcy, because it was not by deed, 
but such an assignment by deed is in itself an act of bank- 
ruptcy. 

For the defendant, it was said, that the assignment was of 
leal property, and diere was a bona Jide consideration for it. 
The circumstances of the overplus, after paying the creditors 
to whom the assignment was made, beuig limited to the bank- ' 
rupt, (which was in»sted upon on the other side as evidence [ 88 ] 
cf an intention to defraud the other creditors,) is a proof of 
ihe fairness of the transaction. It is likd the case of a mort- 

($) B. R. H. 31 G. 2. 1 Burr. ^67. [f 38] Since reported, Coxop. 629. 
(tj C. B. H, 10 C. 3. 3 WiU, 47, 
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1779. S^S^f %vhere the mortgagee must accoimt for the overplus to 
^ ' the mortgagor, or those who stand in his place. If the sur- 
t)£voy P'^ ^^ ^^^^ limited to the other creditors, or the assignees, 
ac'ainst ^^ would have plainly shown that an act of bankruptcy was 
Watts. ^ contemplation. Worsley v. Demattos went on the particu- 
lar circumstances of the case, which were very strong, but it 
was not there laid down, as a general rule, that a bona Jide 
assignment to a fair creditor, even though in contemplation of 
an act of bankruptcy, is void. Rust v. Cooper differed from 
this case, for, there, it was clear the bankrupt could not stand 
loiter than the Saturdat/, and the order was sent, by express^ 
to deliver the goods before that time. Tlie creditors, here, 
were informed of the assignment, and did not object to il. 
It was said, this assignment wa.s a frauds in particular, upon 
the creditor under the decree and attachment, but he could 
not have taken the lease, if there had been no assignment, the 
attachment being only an execution agauist the person. 

Lord Mansfield said, lie continued of the same <^iiiioii 
which he had entertained at the trial, viz, that this was a 
fraudulent deed, and an act of bankruptcy. He thought it 
was fraudulent on two grounds : 1 . It was fraudulent against 
the creditor under the decree. The court of Chancety would 
have relieved him against die defendant, iuid given hini the be- 
nefit of the lease, notwitlistauding the assignment was for a 
valuable consideration ; for if any man, knowing of a judg- 
ment, or a decree, purchases, though for a full value, the pur- 
chase is fraudulent and void. Tliis was established in Twyn^s 
Case (u). The creditor in equity might have had a sequea* 
tration of the lease. 2. In the other view, the assignment 
was a clear fraud against the general creditors under the bank- 
rupt-laws. The bankinipt was advised, and agreed, to have a 
commission sued out ; and, after that, made die assignment. 
It was said, the creditors were told of the assignment. The 
manner in which they were told of it was tlie worst part of the 
case ; for the bankrupt concealed from th^u^ when or how 
it was made, and they had no reason to suppose that it was 
not made long before. All amicable commissions are agreed 
to by the creditors, on the idea that there is to be no pre- 
ference.. 
( 89 ] BuLLER, Justice, observed, that the preference given to 

the defendant, and tlie t^vo other assignees of the lease, was 
voluntary, for tliey had not applied to the bankrupt for pay- 
ment of tiheir debt. The motive perhaps was not culpable^ 
but the transaction was contrary to the general policy of die 
law. 

The rule discharged [f 39]. 

{uj Jtf. 44 iSfiz. 3 Co. 80. b. [f 39] Since the former edition of 
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these Reports was published, the fol- 
lowing important case has been deter- 
mined in the court of King's Bench, 



Hassells and Another, Assignees of 
Jackson, a Bankrupt, v, Simpson. 

This cause came on in 3/. 21 Geo. 3. 
before his honour the latp Master of 
' the Rolls, (Sir Thomas SewellJ who 
directed an issue to try the following 
c|uestion ; viz. " Whether Jackson 
was a bankrupt, within the true intent 
and meaning of the several statutes 
made relating to bankrupts, at the 
time of the execution of a certain in- 
denture, dated the 14th of August 
1773, and ' made between the said 
/(dcAr^oii, (therein described to be amer- 
cer and grocer,) of the one part, and 
the defendant on the other part, wit- 
nessing, among other things, that the 
said Jackson had sold and delivered 
to the said defendant, all the house- 
hoid-fumiturc, goods, chattels, and 
personal estate, of the said Jack- 
son^ (except as therein excepted,) 
subject to the proviso therein men- 
tioned r 

The trial of this issue came on, at 
the spring assi/es for the county of 
Stafford, 21 Geo. 3. before Narcs, 
Justice, when a verdict was found for 
the plaintiffs. 

In Easter Term following, Horworth 
obtained a>» order, in the court of 
Chancery, to shew cause, why there 
should not be a new trial ; which was 
aftcni^'ards argued, on the 21st of June, 
21 Geo. 3. but the Lord Chancellor 
did not deliver his opinion till April, 
23 Geo. 3. when the order was made 
absolute. 

The second trial came on before the 
same Judge, and a special jury, at the 
summer assizes for Stt/jffbrdshire ; and, 
uj>on that occasion, a case was reserved 
for rhe opinion of the court, the pur- 
port whereof was as fr>llows : 

Ralph Jackson, of JI. in the county 
of Stafford, grocer, was, on the 28th 
of November 1777, being the day on 

H 
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which the commission 1779« 
of bankrupt issued, a 
trader, within the true 
intent and meaning of 
the several statutes 
made, and now in 
force, concerning bank- 
rupts. He became indebted to the 
petitioning creditor, in £ 100 by bond, 
bearing date the 13ch of August 
1770, and payable on the 13th of Fe* 
hruary 1771. Some days previous to 
the l^th of August 177 Sy he applied to 
one Child, an attorney and convey- 
ancer, to projH>sc an indemnity to 
Simpson, the defendant, against a bond 
in which Simpson had joined with him, 
to a Mrs. Bartlom. At the time of 
this application. Child, to whom he Mras 
quite a stranger, asked bim what pro* 
perty he had ; and he answered, that 
he had the newly built house, men- 
tioned in the indenture of the 14th of 
August 1773, besides his household 
goods and stock in trade. He had no 
writings with him. Child then asked. 
Whether he had any objection to in- 
clude the household goods and stock 
in trade, in the indemnity ? He said| 
he had not ; and that he had drawn 
rather too much money out of trade, 
towards building the house ; and that 
the money borrowed of Mrs. Bartlom, 
and for which Simpson had become 
bound, was to replace the money so 
taken out of trade ; and that he wished 
to indemnify Simpson ^ in sucK man- 
ner as Child should think reasonable 
and right. Thereupon, Child prepared 
the indenture in question. 

It recited. That the defendant, at 
the instance and request of Jackson^ 
and for his proper debt, together with 
Jackson, was, by a bond of the same 
date, bound to ^Irs. Bartlom, in the 
penal sum of ^400, conditioned for 
the payment of <€ 200 with interest, 
on the 1 4th of the ensuing February ; 
that it was agreed between Jackson 
and the defendant, before the execu- 
tion of the said bond, that the defend- 
ant, his heirs, executors, and admi- 
nistratorsy should be sufficiently in- 
3 demnified 
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iemnified therefronit 
oat of the copyhold 
and personal estate of 
Jackson tiierein men- 
tioned ; and that he 
should surrender,grant, 
and assign, the same 
to the defendant, his executors, admi- 
nistcators, or assigns, in such man- 
ner as he or they should di- 
[90] rect, for the purpose afore- 
said. It then witnessed, 
that, in pursuance, and in part of the 
performance of the said agreement, 
and in order to indemnify the defend- 
ant, his heirs, executors, and admi- 
nistratorSf frem and against the said 
bond, and the principal and interest 
thereby secured, and all costs, charges, 
and trouble, any ways concerning the 
tame, the said Jcuckson, for himself, 
his heirs, executors, administrators, 
and assigns, did covenant with the de- 
fendant, his heirs, executors, and ad- 
ministrators, and every of them, that 
the said Jackson and his heirs, and all 
other persons having any estate or in* 
terest in the copyhold premises therein 
after-mentioned, should, at his and 
their costs and charges, within three 
months after the date of the said in- 
denture, at some court baron, to be 
held for the manor of Newcastle under 
I^ne^ surrender into the hands of the 
lord of the said manor, or of hi$ stew- 
ard, according to the custom of the 
said manor. Tree from all incum- 
branceS| all that new erected copy- 
bold messuage, situate in S* within the 
said manor, then in the occupation of 
Jacksqpf «ir his under-teqants or as- 
signs, together with all bams, stables, 
irc. thereto belonging, to the* use of 
the defendant, his executors, admi- 
nistrators, and assigns, for the term 
of 500 years, to be computed from' 
the date of the surrender ; provided, 
that if Jackson f his heirs, executoi*s, 
or admir^istrators, should, on or be- 
fore the 14th oi February next ensuing, 
pay the «aid 4^200 and interest to 
iMrs. BartUm^ apd, in the mc£^n time, 
and antil payment (hereof, shpuld 



save harmless, and keep indemnified^ 
the said defendant, bis heirs, execu-* 
tors, and administrators, and his and 
their goods, chattels, lands, and te- 
nements, from and against the said 
bond, and the principal and interest 
thereby secured, and all costs, charges^ 
4*c. concerning the same, then the 
said indenture, and the surrender so 
to be made, should from thenceforth 
cease, determine, and become void* 
Then there was a covenant by Jackson 
to pay the ^200 and interest accord- 
ing to the said proviso, and that he 
had done nothing to charge or im- 
peach the title to the said messuage. 
The indenture then further witnessed, 
that, for the same considerations, and 
in further part performance of the said 
agreement, Jackson did bargain, sell, 
and deliver to the defendant, his exe- 
cutors, administrators, and assigns, all 
the household-furniture, goods, chat- 
tels, and personal estate, of the said 
Jackson therein mentioned; that is to 
say, SfC. (here followed an inventory 
of furniture in Jackson's hpuse), and 
all other the goods, chattels, stock in 
trade, and personal estate, whatsoever, 
of him the said Jackson, situate at 5. 
aforesaid, or elsewhere in the kingdom 
of England, (wearing- apparel except- 
ed,) to hold the same, to the defend- 
ant, his executors, administrators, 
and assigns, for ever, subject, never- 
theless, tQ the proviso aforesaid ; and 
the said Jackson did thereby grant to 
the defendant, his executors, admini- 
strators, and assigns, in default of the 
payment of ^200. and interest, on 
the day mentioned in the proviso, full 
power, at any time or times, to enter 
into the premises of the said Jackson^ 
and to take, carry away, and sell, any 
of the said goods and chattels. Then 
Jackson, by the said indenture, fo^ 
himself, his heirs, executors, and ad- 
ministrators, covenanted with the de- 
fendant, his executors, administrators, 
and assigns, that they would warrant 
and delend the ^oods and chattels so 
bargained and sold to the defendant, 
bis executors, administrators, and as- 
signs, 



j4»^ 
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aigoSy subject to the said proviso, 
a^inst him the said Jackson^ his exe- 
cutors and administrators, and every 
other person and persons whatsoever ; 
of all which goods and chattels the in- 
denture stated, that the said Jackson 
had put the defendant in full posses- 
sion, by delivering to him a silver tea- 
spoon, in the name of all the said 
^3ods and chattels, at the sealing and 
delivery of the said indenture. 

This indenture was duly executed 
by Jackson. A commission of bank- 
rupt, bearings date the 28th of No- 
vembery IJ Geo. 3. issued against him ; 
and his estate and effects were assigned 
by the commissioners to the plaintiffs, 
ou the 31st of December, IJ Geo, 3. 
Jackson y at the time of the execution 
of the indenture, was in full credit. 
The house therein mentioned was then 
worth .£400, and his personal estate 
worth ^'800 more. He continued in 
trade, and in credit, until the month 
of October 1776. 

The question stated for the opi- 
nion of the court was the same with 
that contained in the terms of the 
issue. 

The case came on to be argued, M. 
24 Geo. 3, on Tuesday the 25th of No- 
vember, by Nares for the plain- 
[ 91 ] tiffs, and Bower for the defend- 
ant ; but, it being adleged, on 
the part of the defendant, that Jackson 
was worth a great deal more than the 
money borrowed of Mrs. Bartlom, at 
the time of the execution of the in- 
denture, and that it did not appear, 
on the case, that he owed any thing 
at that time, but that debt, and that 
due to the petitioning creditor; the 
Court directed the argument to stand 
Over till the next term ; and that, in 
the mean time, the parties should en- 
C|uire, whether JocAr^on owed any other 
clebts at that time, and, if it should 
Appear that he did, that an addition, 
Sktating such other debts, should be 
xnade to the case. 

No such addition, however, was 
tnade, and the case came on again for 
argument, in U. 24 Geo. 3. on Tmes» 
€iay, the 3d of February, 

H 



Devon 

against 

Watt8. 



Lord Mansfield di- 1779. 
rected Bower to begin. 

lie informed the 
court, that, in conse- 
quence of what had 
passed last term, there 
had been an attendance 
at Buller, Justice's chambers ; and that 
the defendant had there offered to ad* 
mit any debt, previous to the execu- 
tion of the indenture, which the plain- 
tiffs should verify by affidavit, and that 
they had not attenipted to prove any 
in that manner. The defendant, be 
said, cannot prove a negative; and> 
therefore, the court will presume that 
Jackson was no otherwise indebted 
than as is stated in the case. — (Lord 
Mansfield, -^^^ The court will not pre- 
sume one way or the other ; the case 
only says, Jackson was in good credit; 
a man may be in very good credit, and 
yet owe a great deal.") — ^Thls case hay 
been twice before tlie Chancellor on 
the same state of facts that appears 
now before this court ; and his Lord- 
ship strongly inclined to think there 
was not enough to establish an act of 
bankruptcy. The question is. Whe- 
ther the assignment and conveyance, 
contained in the indenture in question, 
being expressly made as an indemnity 
to the surety, is such a conveyance as 
constitutes an act of bankruptcy, with- 
in the meaning of the statute of 1 JaCm 
1. c. 15. § 2. the words of which ar^^ 
'* or make, or cause to be made, any 
" fraudulent grant, or conveyance, of 
" his, her, or their, lands, tenements, 
'' goods, or chattels, to the intent, or 
** whereby, his, her, or their, cre- 
'' ditors shall or may be defeated or 
" delayed, for the recovery of their 
'' just and true debts ?" As to actual 
fraud, or undue preference, no such 
thing was pretended, or attempted to 
be proved. Jackson does not appear 
to have owed more than ^300 to idl 
the world at the time ; and this case 
differs materially from all the others 
which have arisen on this clause 
of the act of Parliament, in this cir- 
cumstance, that the party, to whom 
the conveyance was made, was not a 
3 creditor 
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1779 creditor at all at the 

time, nor then likely 
ever to become a cre- 
ditor. It is not stated 
that he ever did, and, 
in fact^ he did not, be- 
come a creditor till 
lifter the commission of bankruptcy 
issued. |t may be proper to mention 
the leading cases, to shew how much 
they are distinguishable from the pre- 
sent. In Wor$ley v. Demattos faj, 
the corive;yance was, it is true, an in- 
demnity ; but it was made at a time 
liirhen the bankrupt was so much in- 
debted, as to be unable to carry on his 
trade, without the assistance of Pe- 
tkattoi ; and it was made for the pur- 
pose of being a floating security to 
nim, for contingent acceptances of 
bills to be drawn upon him by the 
bankrupt. There were, besides, many 
circumstances of fraud in that case. 
In Linton v. Bartlet (bj, the assign- 
ment was to an actual creditor at the 
time, and was made when the party 
was insolvent, and on the very eve 
of absconding to avoid his creditors. 
In IVihun v. Day (c)y the party 
iww insolvent at the time of the 
assignment ; it was . executed under 
very fraudulent circumstances, to 
protect, and prefer, a favourite cre- 
ditor; and only a few days before 
the banknipt absconded. In Comp- 
ion V. Bedford (dj, the bill of sale 
was, in like manner, executed under 
thf impression of ai> immediate i in- 



solvency, to give a preference to &* 
vourite creditors, and the venr day be^ 
fore the party absconded. These are 
all the material cases, except that of 
Lax^ V. Skinner^ which shall be men* 
tioned afterwards. In the present case, 
the defendant could not have taken 
possession of the estate, or goods/ 
under the indenture, at any one time, 
prior to the commission. If he had, 
the estate might have been recovered 
from him by Jackion^ in ejectment, 
[f 2] and the goods in trover ; for the 
court will not permit a trustee 
to keep possession against his [ 9^ ] 
cestui que trust (e). It may 
be said, that the leaving Jackson in 
possession gave him a false credit* 
But will it be contended, that liis cre* 
dit would have been worse, if the 
transaction had been publicly known ? 
If Mr. Hoare, the banker, were to 
make an assignment of all his property 
to secure the payment of ilSO, would 
such an act, when known, hurt his 
credit, or make him a bankrupt? The 
circumstance of the amount of the 
debt in proportion to the property is 
what affects credit, not the amount of 
the security. As to the case of Law 
V. Skinner (fj, it was decided on a 
principle which certainly is not law ; 
for the Chief Justice is there made to 
say, that the question turned upon this, 
" Whether the deed did not, ipso f act o^ 
create an insolvency in the trader? that, 
if so, it was clearly an act of bank- 
ruptcy (^)/' — (Lord Mansfield — " You 

are 



C«J B.R.H. 31 Geo. 2. 1 Burr. CQram Lord Mansfield , 1 Blackst, 362, 

467. (e) infray p. 095. 

(b) C. B. H. 10 Geo. 3. 3 J^Us. 47- (f'J C. B. E. 15 Geo. 3. 2 Blacksf. 

(a) B. R. T. 32 4- 33 Geo. 2. 2 99^. 
Burr. 827. 

(dj GuiUhall, ^fter ff. 2 Geo. 3. 



CgJ 2 Blackst. L c. 997* 



l|r 2] Vide note to White v. Haxifkins, suprd p. 23, 
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mxe right; a man may be insolvent, Lord MmisfUld^ — ^I 

withont being a bankrupt ; and a man have endeavoured to 

mayheoome a bankrupt, and yet be find out where there Devo« 

able to pay 25 «. in the pound. The can be a doubt in this A«ain t 

reason why a man becomes a bank- case. A fraudulent dif* y^ 

mpt, who conveys away all his pro- position of a trader's 

pcrty, is, that he thereby becomes to* property is void against 

tally incapable of trading/*) — Here, his creditors ;' and, if it is done by 

the proviso would have prevented the deed, it is by force of the statute of 

defendant from entering or taking pos- James an act of bankruptcy* In the 

session at the time of the execution present case, the assignment is by deed; 

of the indenture ; therefore the de- and what has the trader done by thai 

fendant could not have stopped Jack^ deed ? Why, to secure the defendant 

#o»'s trading. To hold him to have 'against the consequences ^ of being 

become a bajikrupt by the assignment, surety for him, he conveys a copyhold 

the court must decide, that the dc- estate, and also all his goods, fumi« 

fendant could have taken possession ture, stock, tzc. to the defendant* 

under it. But he could not. If he He enumerates the goods specifically, 

had, it would have been a tortious and in detail, and gives a sham pos* 

act, and he would have been liable to session, by delivering a spoon, li 

be sued for it, as such, by Jackson, has been settled, over and over, that, 

NareSf for the plaintiffs, — ^The Mas- if a trader makes a conveyance of 

terof the Rolls declared a pretty strong all his property, that is, instantly, 

opinion, that the assignment, in this an act of bankruptcy. It is frau* 

case, was an act of bankruptcy, and dulent : it destroys the capacity of 

the Chancellor gave no opinion to the trading. In this case, Jackson could 

contrary : he only expressed doubts on not fairly sell an ounce of mer> 

the subject. Jackson, at least, owed chandize after the assignment. l*he 

j£lOOto the petitioning creditor at the whole belonged to another man. It 

time of the assignment, and that convey- was a fraud in Jackson to deal with 

ance certainly tended to delay him in any body as a trader. There is aiio- 

the recovery of his just debt. The in- ther ground. By the assignment Jack'' 

stant Jackson failed in the payment of son defeated every other creditor. The 

the bond-debt to Mrs. Bartlom, the petitiojiing creditor was deprived of 

defendant had a right to take posses- the benefit of an action. There was 

X sion under the assignment. Law v. nothing left for him to take inexecu- 

Skinner was the solemn and unani- tion, if the deed was valid. But it 

mous decision of the court ; and this may be said to have been void against 

is to the full as strong a case as that creditors, and that the goods might 

was. There, the bankrupt continued still have been taken in execution, 

in credit near two years after the as^ under the statute of Queen EUzabetk 

signment. A conveyance of yii^r^ of a ChJ. If so, it was fraudulent, and 

tmder^s property maif be fair ; a con- therefore an act of bankruptcy, under 

"veyance of the whole must be against the statute of James* It makes no 

the statute. ditference that Simpson was not a cre- 

Bower, in reply, contended, that ditor at the time. It was a prefer- 

the execution of the assignment must cnce to him, wh^n he should become 

have been an act of bankruptcy, at a creditor. Another thing: It does 

the time when it took place, or could not appear that Simpson applied for, 

not become so afterwards. or knew of, the assignment. Jackson 

sent 
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sent for the attorney, 
who, I think, blunder- 
ed. If he had only 
made a conveyatnce of 
copyhold estate, it 
might have made a 
difference; though I 
give no opinion on that head [f 3]. 
After the number of cases that have 
been decided, I can have no doubt* 
We must not always rely on the 
words of reports, though under great 



names: Mr. Justice Blackstomt^s re* 
ports are not very accurate. 

IViilcSf Jshhursty and BuUer, Jus- 
tices, concurred in opinion with hit 
Lordship. 

The postea to be delivered to the 
plaintiffs. 

The cause, I believe, has never 
since come on in the court of Chan- 
cery, for farther directions. 

ride also Butcher v. EfUtOf M. 20 
Geo. 3. infra, p. 282. 



fhj 13 Eliz.c. 5. 



Uboday, Slh 
Feb. 

In an acdon on 
ft bond, if the 
defemUnt's ad- 
miuion of the 
debt is proved, 
and that the sub- 
scribing wttnesi 
cannot be got, it 
will be sufficient 
to prove the de- 
fepdanlN haud- 
writing [F]. 



CoGHLAN against Williamson. 

TN an action of debt upon a bond^ tried before Lord 
^ Mansfield^ on a plea of non est factum, it appeared, 
by the bond, that the subscribing witness was one Steele. He 
was not produced, but the plaintiff proved that one Steele 
had gone to the East Indies about five years ago as a cadet, 
in a ship in which the defendant was purser. Enquiries had 
been made after him, and it did not appear that he had ever 

returned. 



[p 3] In ex parte Cnchhott, 3 Br. 
Cb. C, 502. it was hold by the Lord 
Chancellor, that a surrender of a 
copyhold could not be an act of 
bankruptcy; because copyhold is not 
subject to fieri facias or elegit, 

[f] In Barnes v. Trompousky^ 7 T. 
it. C6'5. This case was admitted and 
approved bythe court, and said to be 
the tirst deviation from the ancient 
general rule ; but it was ruled that if 
the subscribing witness is a known 
person residing abroad, proof of the 
hand-writing of the party will not be 
sufficient, without proof of the hand- 
writing; ot the subscribing witness. In 
tl'ullis V. Delancey, ibid in not. where 



there were two witnesses to a bond 
executed abroad, it was h<^ld that proof 
of the hand-'writiug of one, and that 
of the party, coupled with very slight 
evidence that the other witness was 
abroad, was snfficient to go, to the 
jury. In Adams v. Kerr, i B. Sf P, 
360, it was held that this evidence 
was sufficient, without proof of' the 
hand-^amting of the party, S. P. Ad in. 
Cunliffe v. Sejton, 2 East. 183. and 
Prince v. Blackbvrn, ibid. 2.50. in which 
it was also held to niakc no difference 
whethor a witness is domiciled abroad, 
or only absent for a temporary pur- 
pose. 

See 



COOHLAV 

against 
William- 
sbir. 
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■"eliinied. WM^ a oiptain in ^ £as^ India CompWa 1779. 
Mrvioe^ aud he was in the trading way in India. Tne 
plaintiff had applied to the defendant to aetde the bond, 
when the defendant offered to pay «£80 immediately^ and to 
settle d^ mt of the debt» with interest, at the end of the 
jear. The pbuntiff refused to agree to this proposal, upon 
^iiich the defendant said, that he could not recover, for the 
bond was executed on shipboard, imd that he could not get 
the witness. The defendant's hand-writing was proved, and 
dso a receipt, and subscription to a bond to the East-India 
Compauy, by Steele, — Upon this evidence. Lord Mansfield 
directed the jury to tind a verdict for the plaintiff; and, now, 
upon dbewing cause against a rule for entering a nonsuit, the 

Suestion, Whether, under the above circumstances, the evi- 
cnce of the defendant's hand<rwriting was admissible ? came 
on to be aigued by the Solicitor General aud Davenport, 
for the pUintiff, and Dunning and Morgan, for tlie deiendant, 
But the counsel for the defendant thought it was impossible 
for them, after the admission by the defendant, as above stated, 
to support the rule. 

The rule discharged, with costs [^^]. 

[<ly] Vide Lord Ferrers v. Shirley, Ea^t Indies, when the subscribing wit- 

B. R. H. 4 Geo. 2. Fitzg. 195, I96. ncsscs reside there, are made evidence 

Gould \. Jones, Tr. 2 Geo, 3. Law of in Great Britain, on proofs of the 

N. Pr. 236. By 26 Geo. 3. cap. 57. § hand-writing of the parties and of the 

38. bonds and deeds executed in the witnesses. 



♦ BoYCE against Whitaker. 

'yHIS was an action of debt on a bail-bond, brought by the 
-*■ plaintiff, as assignee of die sheriff of Kent. The de- 
fendant prayed oyer of the bond and condition, and set forth 
the condition, which was in the usual form, and then pleaded, 
^ That, before die making of the writing obligatory afore- 
said, to wit, by a certain act made in a parliament of the 
said Henry the 6th, held at fV est minster j in die county of 
Middlesex, on the 'iJtli day of February , in the 23d year 

" of 



€€ 



Taesday, 9tli 
Feb. 

If the defendant 
undertake to sot 
forth the statute 
of2;)H.6.c. 9. 
in » plea to an 
action on a ihft-> 
riff's bond, a 
mitrecital is fatal* 
—If the repli- 
cation conclude 
with a verifica- 
tion, it will be 
bad, uiH>n special 
demurrer. 



[• 94 ] 



See Abbot y. Plumb, infrd 2\6, coupled with that of the party; 

In Smre v. Bell, 5 T. K. :371. where though it would not be admissible by 

tbc^uhwribins^ witness was inten^sted itself, in that case, as it would where 

at the lime of xUtt execution, as well the witness became intc^stcd since the 

as at the trial, it was held that proof execution. ^ 
•of his hand-writing would be sufficient. 




u 
u 
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1779« " <rf his rtign, it was, among other things, enacted, by the 
^-^^ i ** authority of the same parliament, that no sheriff, iinder- 
BoYCE " sheriff, sheriff's clerk, steward, or bailiff of francluse, ser- 
against " vwit of bailiff^ or coroner, should take any thing by colour 
WuiTAKER* ** of his office, by him, nor by any other person, to the use of 

^ any person, for the making of any return, or panel, and 
. " for the copy of any panel, but fourpence. And that the 
'' said sheriffs, and all other officers and ministers aforesaid^ 
*' should let out of prison all manner of persons, by them, 
*' or any of them, arrested or being in their custody, by force 
^' of any writ, bill, or warrant, in any action personal, or by 
reason of indictment by trespass, upon reasonable sureties 
of sufficient persons having sufficient withm the counties 
where such persons be let to bail, or maiuprize, to keep their 
days in sucli place as the said writ, bills, or warrants, 
" should require ; such person or persons which were or 
' *' should be in their ward by condemnation, execution, capias 
** tdhgatuMy or excommunicatum, surety of the peace, and 
*' all such persons which were or should be committed to 
*' ward by special comniandmeut of any justices, and vaga- 
" bonds refusing to ser\e according to the form of the statute 
'* of labourers, only excepted. And tliat no sheriff, nor 
*' any of the officers or ministers aforesaid, should take, or 
" cause to be taken, or make any obligation, for any cause 
** aforesaid, or by colour of their ofHcQ, but onh to theni- 
*' selves, of any person which should be in their ward by the 
*' course of the law, but by the name of their ofKccs, and 
" upon condition written, that the said prisoners should ap- 
*' pear at the day contained in the said writ, bill, or M'arrant, 
*' and in such places ^s the said writs, bills, or warrants, 
" should require. And if uny of the said sherifl's. or other 
" officers or ministers abovesaid, take any obligation in othei* 
'* form, by colonr of tlieir olHce, that it should be void, as 
[ 95 ] '* by the siiinc act, among other things, more fully appeared/' 
'Ihat the dercndunt was arrested at die said time of making 
the said writing obligatory, (6lh July 1778,) by tlic sheriff of 
Kent, on a pluries latitat returnable on Weducaday next 
after three weeks of the Jlolif Trinity {111^), and tllat the 
sheriff, upon that arrest, took bail, the writing obligatory 
aforesaid, w ith the condition aforesaid, for case and favour to 
the said defendant of his imprisonment by the said sheriff 
shewn, and to have and obtain his deliverance llierefrom ; 
' which said writing obligatory die said sheriff took by colour 
of his oljice, against the form of the statute aforesaid. — The 
plahitifi replied, that die defendant, before tlie re lurn of the 
w rit in the declaration mentioned, to wit, on die day of the 
date of the bond, viz. 4th July 1778, as bail for his appear- 
ance at the return of the writ sealed, and, as his act and deed, 
. delivered, the bond^ in the mamier in the declaration men* 

tioncd, 
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tionedy without thisy that the said sheriff^ upoD the arrest of the j 77d« 
d^endant hi the plea mentioned, took bail, the writing obli- i^...^^^^ 
gatory aforesaid, witli the condition aforesaid, for ease and fa-: Boyce 
V€ur to the defendant of his imprisonment by the said sheriff asainst 
shewn, in manner and fonn,4rc. and '' this the said defendant is Whitaksb« 
" ready to verify.^' — ^To this replication the defendant de- 
fnurrea; and shewed for cause, *' That the replication, de- 
** nying the whole substance ojf the plea, concluded with a 
'^ verification, and to the court ; whereas it ought to have 
'* concluded to the country." 

Baldwin J for the defendant, and contended, that thb case 
was within the reasoning and general principle laid down in 
Trapaud v. Mercer (v)y viz. " tliat, wherever there is an 
'^ affirmative and a negative, the conclusion oi^ht to be to 
'' the country." He said, that the plea and replication here 
were analogous to the pleas and replications in actions on the 
statutes against gaming and usur}' ; and that, in those cases^ 
the replication always concludes to the counti7. He also 
cited, as m point, a case of Ash v. Walker , which had been 
determined m this court last term. 

Morgan, for the plaintiff, insisted, 1. That the conclusion 
of the replication was right. 2. Tliat the plea was bad, and 
therefore at all events tlie plaintiff would be entitled to juc^- 
meiit. 1 . As to the first point, he cited Foden v. Haines m 
Carthew(zc), where, although there was a demurrer to a 
replication like the present, and which concluded with a verifica- 
tion [10], no objection was made on that ground ; and he ob- L 9o J 
served, diat, by the report of the same case ui Comberbatch 
{x)y the court is stated to have said, that the plaintiff should 
liave alleged, that the bond was pro. bono et vero debito, and 
then traversed the ease and favour. He also cited Lenthal v. 

Coke 



(V) T. 33 4- 34 G. 2. 2 Burr. 
J022; 

(ID) B. R. E. 6 W. 4- M, Carth. 
300. 

[10] It is not stated, cither in 
Carthew or Comberbatch, that the re- 
plication, in that case, concluded 
with a verification. Morgan inferred 
thlit it did, probably because of the 



traverse ; but although it is a general 
rule that a traverse must conclude with 
a verificatiou, yet it may, and, when 
it comprises the whole substance of 
the plea, it ought to conclude to the 
country [f 40] ; Haywood v. Davies, 
1 Salk, 4. pL 10. Robinson y. Raileiff 
1 Burr. 316. 
CxJ Comb. 245. 



[+ 40] In Mullinor v. Wilkes, B. R. 
E. 23 Gto.^. cited infrOt p. 414. Buller, 
Justice, said, there is no case where 
it has been held, that a traverse with 
&u inducement should not conclude 



to the court ; and that, therefore, that 
was the safest way. [^^} Vide 
Hedges v. Sandon, B. R. E. 28 Geo. 3. 
2 Term. Rep. 439- 
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1779. Cokty in Saunders and Siderfin(y)^ where the replicatioi^ 
4,^^^^^ was exactly similar to thisy condudliiig with a traverse V>f die 
BoYCE ease and favour, and a venfication; and yet, on a special d6- 
against murrer, the present objection was not made. He mentioned 
WHiTAK£a. also a precedent ot me same sort in Ashions Entries^ title 

Debt (z), 2. He argued tliat the jJea was bad on two ac-» 
counts. In the first place, because the statute of Hen, f). 
was misrecited, there being two variances, viz. " indictment* 
'* by trespass," instead of *' indictments of trespass" and 
" capias utl^atum" instead of " capias utl^atum.^ Iff 
the second place, he said^ the plea was bad, because it 
averred matter dehors the deed, contradictory to the condi- 
tion ; for the condition stated the bond to have been takea 
for the defendant's appearance, and the plea averred it 
to have been for ease and favour ; that, if die condition had 
been for the payment of monev, ease and favour might have 
been averred, because that might not have been inconsistent 
He cited, on this head, 5 Com. Dig, 224. Cock v. Rat- 
cliffcy Cases temp. Hardwicke, 287. and Collins v. Blantem 
fa;, [11]. 

Baldzcifif in reply> observed, as to die conclusion of the 
replication, that, m none of the cases cited by Morgan, the 
concluding with an averment had been assigned as a cause of 
demurrer. Witli regard to the mis-recitals of the statute, he 
£ 97 i said, that, if it is a public act, the court would not take notice 
of them, and, if a private act, tlie plaintiff ought to have re- 
plied " Hul tiel record' [t41]. 

Lord 

(yj M, 20 Car, 2. 1 Saund, 156. which was an information under a jpri- 
1 Sid, 383. vate act of parliament, after verdict 
(z) AshtaUj 266, 267. for the prosecutor, on the plea of 
faj C. B. E, 7 G-'S. 2 JVUsk 352. " not guilty," a motion was made iii 
[11] That case was an action on a arrest of judgment, because there 
bond, conditioned for the payment of was a mistake ra setting forth the 
a sum of money. The defendants commencement of the parliament, 
pleaded, after setting forth the condi- The answer given was, that, being a 
tion, that it was entered into as an in- private act, the court could not take 
demnification to the plaintiff for a note notice of the mistake, on that motion, 
which he had given to a person to bribe as it did not appear on the record, 
him not to appear as a witness on an ' and that the defendant ought to have 
indictment. The plaintiff demurred ge- pleaded nvl tiel record; but tlie court 
kierally ; and it was argued, that this held that they were hound to take no- 
was an avcrrmctit of matter tn pais tico of the commencement, proroga- 
dehdrs the deed, and therefore bad ; tions, and sessions of parliament. It 
but the court over-ruled the demurrer, seems to follow from that case, that 
on the ground that the deed was void misrecitals of private acts in other 
ab initio, Morgan must have cit(*d this respects Can only be taken notice of 
case therefore by way of anticipation, by the court, when there is a plea of 
and to distinguish it from that before nul tiel record, Vidcy to that effect^ 
the court. Flatt v. Hill, B. R. M. 10 JV. 3. 

[t 41] In the case of Rex v. nilde, I Ld. Raym. 381. 1 Salk. 330. 
B. R. M. 21 Car. 2. 1 Lev, 3^. 
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Lord Mansfield saidy diat, if die defendant had unne^ 177Q 
cesaaiily set out [p 1] the act of parliament, which it seemed ^^ ^ 

to him he had, he would hold him to half a letter [1*2] ; [CK>] Royce 
and thaty as to the other objection to the plea, a bond taken acainst 
for die defendant's appearance at the retiun of the writ, Whitaker 
could not be for ease and favour, and, therefore, the condition 
an averment in ^e plea were inconsistent. 

BuLLBR, JtiMticef thought there was no doubt but the 
ccmdunon to the replication was bad [f 2], as the whole 
substance of the pletf^ was denied ; but that it was unnecessary 
to look beyond the plea, which was clearly bad. He said, 
there were many cases where the word *^ aforesaid" had 
been held to tie die party up to an exact recital, and the plea 
here concluded that the bond was taken ** against the form 
** of the statute aforesaid.'^ 

Judgment for the plaintiff. 



[12] Lord Mansfield asked if there 
was any doubt whether the statute was 
a public act, and Davenport, as amicus 
curia ^ said it had been doubted, and 
was therefore always set out. — It is re- 
cited in the case of Lent hat v. Coke, 
and also in Ditc v. Manmngkamy 
Piawd. Go. <a> But in Samuel v. 
Evans, B. R. T. 28 Geo. 3. 2 Term 
Hep. 569. the court held clearly, that 
it is a public act, and therefore said, 
that they would take notice of it 
though not pleaded. Qu. Whether 
the same act may not bi^ public as to 



som^ clauses, and private as to others? 
Vide Rex v. London, T. 3. W. ^ M. 
Skinn. 293, 29*. 

[<l>] Vide S. P. ruled as to the 
statute of Scandalum Magnatum, 2 
Ric. 2. cap. 5. in Lord CromwelTs 
Case, -ff. H. T. 20 Eliz. 4 Co. 12 b. 
and Viscount Say and Scale w. Stephens^ 
B. R. M. 4 Car. 1 Cro. Car. 135. 
and, as to this very statute of 23 Hen^ 
6. in Trussel v. Aston^ B. R. M. 30 
FM Cro. El. 108. Vide also Holby 
V. Bray, B. R. H. 19 4" 20 Car. 2. 1. 
Sed. 356. 






[f 1] In jRliii^ v. Marsack, 6 T. R. 
77 1 • Lord Kenyon referring to these 
words of Lord Mansfield, adds, *' it 
is not necessary here to overset the 
a.uthority of that case, or to inquire 
^ whether or not that doctrine is 
^ carried too far; it is sufficient for 
*^ the determination of this case to 
'* say that there is a material difference 
** between the declaration and the 
" words of the act of parliament." 
The variance there was the word and 
substituted for the disjunctive or: and 
I.ord Kenyon had before laid it down 
on the authority of 2 Ventr. 215. that 
if the recital in the declaration an- 
swered the sense of the statute it would 
be sufficient. 



[f 2] See Chandler v. Roberts, ante 
58 ; and see note to Hayman v. Grr- 
rard, 1 JVms. Sound. 103. where this 
case is cited with many others; and 
the rule drawn from them by the 
learned editor is this, " that where a 
" defendant cannot take any new or 
'' other issue in his rejoinder, than 
** the matter he had pleaded before, 

without a departure from his plea ; 

or where the issue on the rejoinder 
*' would be the same in substance as 

on the plea, that the plaintiff ought 

to conclude to the country :*' and 
many instances are adduced in which 
that is done, where the replication 
selects and denies a particular fact. 
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Tuesday, 9tii 
Peb. 

When there is a 
boad aud also a 
deed of covenant 
to secure aa an- 
nuity, althouf^U 
ttie bond is forr 
feite<l before a 
discharge under 
the insf^lveut act 
of 16 Geo. 3. c 
38. the party 
may be sued 
upon the cove- 
nant, for pay- 
ments becimiing 
due after the dis- 
djarge[Fll. 



CoTTEREL against HockR 

TN an action of covenant, the plaintiff declared^ That, in 
^ consideration of <£240, paid by him to the defenduit^ 
the defendant,' by indenture, bearing date tlie 7di of July 
1767, had covenanted, that he would pay the plaintiff an 
annuity during his life, of £aO a year, ^ at four quarterly pay- 
ments, and that £QO of the annuity became in arrear on the 
7th of April 1778. The defendant prayed oyer of the deed 
of covenant, which was set forth, and by which, after re- 
citing that, for the better securing * the annuity, the de- 
fendant had executed a bond to tlie plaintiff, bearing even 
date with this deed, in the penal sum of «£400 he ass^ed 
to the plaintiff, foir his farther security, a salary of £50 
I* 98] which he enjoyed as one of tlie clerks to the auditor of im- 
prest, and covenanted to pay the annuity by quarterly pay^ 
tnents. He then prayed oyer of tlie bond, which was set 
forth, and also of the condition, which w^ also set forth, 
and was, I'hat, if the defendant should pay the aimuity at 
the regular quarterly payments, and should perform all the 
covenants in the indenture bearing even date with the bond, 
then the bond should, be void. He then pleaded, 1. That 
the plaintiff ought not to have any execution against the 
defendant, other than against his real estate^ his money in 
ihejund^j or his money lent upon real security only, because 
the indenture of covenant which he had set forth, and that 
mentioned in the condition of the bond, were one and the 
same ; that the bond and deed of covenant were both given 
to secure one and the same annuity ; that, after the execu- 
tion of the deed of covenant, and the bond, and before tlie 
fi2d of January 1777, mentioned in an act, ^c. (the in- 
solvent debtors' act of I6 Geo. 3?) (fc). viz, on the 1th of 
January 1776, ^20 for two quarters of the annuity became 
due, and was not paid accorclin'^ to the tenor and effect of 
the said bond, whert^by tJie said bond became forfeited, and 
the penal sum became due and owing to the plaintiff*, 
and tliat, before the first day of January \ 776, the defend- 
ant 



{bj c. 38. 



[f 1] Precisely the same point under 
the insolvent act, 34 G. 3. c. 6*9.(which 
it similarly penned ,to 16 Geo. 3. in 
Ihis respect) was ruled in Marks v. 



Upton, 7 T. R. 305. on the authority 
of this case. 

See also Billctt v. M'Arthy, 2 East. 
148. 



.<»:.. 
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«at -WBS arrested, and in actual custody of an officer of the 1779 
sheriff of Middksexy and held to bail by virtue of a bill of \^',r"J 
Middlesex^, and that he surrendered .himself in discharge of Cotter el 
his bail, and was, thereu[>on, committed to the prison of against 
the King's Benck^ before die 2Gth of June 177(), in the Hooke. 
muA act mentioned, viz, on the 17th of Matf \ll()y and 
continued there till the time of his discharge, and that, at 
tlie general quarter sessions for Surrei/, held, by adjouni- 
mentf on the 29th day of July 17/6, he was discharged, 
according to the form and effect of the said act ;- and con- 
cluded with a veriiication,- and prayed jud'^nent if the 
plaintiff ought to have any execution against him, other 
than against his real estate, ^*c. 2. That, before the 22d 
of Januarif 1776, viz. on the 8th of December 1775, he 
was arresteii, S^c. (stating the arrest, surrender, and discharge, 
Bs in the fonner plea), T/tat the indenture on which the 
plaintiff had brought his action was dated and made, and 
all debts thereupon owing, and accruing, from the defend- [ 99 '\ 
ant to the plaintiff, were contracted, and occasioned, before 
the 22d of January 1776, to wit, on the 7th day of Jultf 
1767, and this, ^c. wherefore he prayed judgment whether 
. the plaintiff ought to have any execution, other than against 
Us real estate, Sfc. The plaintiff demurred generally to each 
of the pleas ; and the case came on to be argued this day, by 
Wood for the plaintiff, and Bolton for tlie ddfendant. 

(By die statute of 16 Geo. 3. c. 38. | 41. it was enacted, 
** That die future real estates, as well freehold and copy* 
hold, as customary copyhold, or money in the funds, or 
lent upon real security of persons discharged under the act, 
should remain liable to their respective creditors, and that 
execution might be sued out against such real estate, or 
money in the funds, 621^ fiot against their person, or other 
personal estate*'). 

Wood, for the plaintiff, contended, that, supposing the 
bond to have been forfeited before the discharge, and that 
security gone, yet that did not destroy the other security 

5f the deed of covenant, and that the plaindff had his 
ection to proceed on either,^ as he pleased. He said, the 
only question was. Whether the insolvent debtors' act dis- 
charged the payments of amiuities, which became due 
•fter the discharge ? The words of the statute are, " lliat 
no person to be discharged by this act, shall be impri- 
soned by reason of any judgment or decree obtained for 
payment of money only, or for any debt, damages, con- 
tempts, costs, sum or sums of money contracted, in- 
curred, occasioned, owing, or growing due, before the 
'* said 22d day of January "l776" (c). But die word '' oc- 






casionecF* 



(c) sect. 33. 
Vol. I. I 



it 
it 
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1779. " casioned'' must be congidered as applied only to ** cofH 
1^ , -^— ,^ ** tempts," otherwise the insolvent would be discharged from 
Cotter EL contingent debts, which is not the case even of a bankrupt 
against ^ho has obtained a certificate. '' Owing and growing du^ 
Hooks. mean, hi the above clause, the same as ** grown due/' 
Mrfaich is manifest from a subsequent section (a), where the 
persons discharged are authoris^ to plead, to any action 
brought '^ for any debt, sum, or sums of money dve be- 
fore the 22d of January 1776/' that such debt or sum 
of money, was contracted or due, before the said 26th of 
January." At any rate, the words " grozcing due" cau 
only extend to the quarter's payment, which was accruing 
on the 26th of Jamuirt/, for by § 34. it is expressly provided^ 
that no person shall, by the act, be discharged of debts 
[ ICO ] subsequent to that date. Where an annuity is secured, (as 
in this case), by a deed of covenant, a bankruptcy does not 
discharge future payments; although, if the only security 
\ is a bond, M'hich has been forfeited before the bankruptcy, 
a. court of equity, in favour of the creditor, will allow him 
to consider the penalty as a debt, and to prove the value of 
the annuity. He cited, to prove that the remedy under a 
deed of covenant is not taken away by a bankruptcy, 
Fletcher v. Bathurst, Finer, title Creditor and Bankrupt (e) 
[f 2], He also mentioned Webster v. Bannister, which was 
^ a case in tiiis court, last term (f). Such an anniuty as this, 
was, he said, clearly a contingent debt, because, unless tiie 
party live, it never can become due ; diat the last insolvent 
act of 18 Geo. 3. c. 62. was decisive on the question, for 
that a new clause was introduced into that act, (§ 30.) to 
relieve the grantors of annuities (who have been fugitive 
beyond seas) when discharged under it, from the accruing 
payments of such annuities ; tliat tiiis clause was a legisla- 
tive exposition of the foimer acts, for it recited, that 
without such express provision, such persons could not have 
the benefit of the act, (which in its other provisions resem- 
bled tiie former ones,) in respect of the accruing payments of 
annuities. 

Bolton, for the defendant, said, that all fVoods argu- 
ment applied only to the second plea, but that his objection 
to the action was, that both the bond and covenant were 
entered into to secure tlie same annuity, and that the bond 

havmg 

fdj sect. 36. pi, 4. 

(ej T. 9 G. I. Vincr, vol. 7- p. 71- (f) Vi^e infra, E. 20 G. 3. p. 393. 



[p 2] This point has since been an authority in point) which was af- 

fully argued, and decided as here firmed on a writ of error in Auriot 

stated, in Mills v. Auriol, 1 H. Bl. v. Mills, 4 T. R. 94. 
433. (where this case was relied on as 



CoTTEaEL 

against 
Hooks. 
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liaving been forfeited, the penalty had become a present 1779. 

^ebty under which the plaintiff might have received a divi- 

dlend; that he admitted this case was not within the statute 

of die 7th of Geo. 1 . c. 31. relative to bills, bonds, notes, 

mnd other securities to be paid at a future day, but that on 

the forfeiture, the penalty having become a present debt, 

'Ae discharge under the act had relieved the defendant 

against the payment of the annuity ; that, as to the case of 

n bankrupt, there was no doubt; that the point had been 

JK>Iemnly decided by the court of Common Pleas, in Perkins 

V. Kempland (g), which case he read from a note lent him 

by Gould, Justice; that, if there was a difference, the 

case of an insolvent debtor was more favourable, because a 

bankrupt is considered as a criminal ; that the same facts 

were now before the court as if an action had been brought 

on the bond, for that the deed purported to be given for [ 101 ] 

the farther securing the same annuity for which die bond 

was given. He also cited a case of Raincock v. Freemantle 

in this court about six years ago, where an insolvent debtor 

who had been discharged, gave a note for a debt which 

had accrued before his discharge, and it was held to be 

void [f 42]. 

Lord Mansfield stopped Wood from replying. 
His Lordship said, the question was, Whether, when 
there was a bond with a penalty, and also a deed of cove* 
nant, and the plaintiff made no use of the penalty, ll& 
should be barred of liLs remedy under the deed of covenant p 
That he took the case of a bankrupt and insolvent debtor 
(as to this point) to be the same. That when a man has 
two remedies, he may elect [f 3]. That if the plaintiff had 

made 



(g) C, B. T. iGGeo. 3. Since re- 
poried, 2Blackst, 1106. 

[t 42] I have not been able to find 
that case, and, in the case of Best v. 
Barber, B, R. M. 23 Geo. 3. which 
arose on the insolvent act of 1781, the 
contrary was expressly determined. 
Q^* As it had been in the case of 



a bankrupt, in Trueman v. Teuton^ 
B. R, H. 17 G. 3. Cowp. 544. See 
also the same doctrine confirmed in 
Cockshot v. Bennetty B. Ri M. 29 
Geo, 3. by Lord Kenyan, 2 Term Rep. 
763. 765, Vide Ex parte Burt^^rSoRC, 
1744. 2 AtL 255. 




[f 3] But where a party takes one 
Security, the law will not raise a 
promise in order to create another for 
liim : and therefore when a surety took 
^ bond from his principal for pay- 
tnent of money for which he had 
^nadc himself liable, and the surety 
c^btained a judgment on the bond, and 
took out execution, and afterwards 



the principal became a bankrupt ; the 
court held that the surety could not 
maintain an action for money paid to 
the use of the principal, to recover 
sum)} paid by him after the bank- 
ruptcy to the persons to whom he 
had made himself liable as surety. 
Toussaint v. Martinnant, 2 T. R. IPO. 

12^ 
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1779. 
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ma(ft use of the penalty, tlie case would have been difTerent ; 
but that, aJs he had not, he might proceed as often as he 
pleased for breaches of the covenant. 

BuLLER, Justice, said, tliat there were two pleas, one of 
which (the second) was upon the deed of covenant. That, if 
the covenant had been the only security, notliing had happened 
to bar it. That the other plea stated the bond, conditioned 
for the regular payment of the annuity. That the court 
could not, because such a bond appeared to have been giv^^ 
determine the other security to be void. 

Judgment for the plaintiff [f 43]. 

[t43] Vide WylUc v. Wilkes, M. 21 Geo, 3. infra, p. 51 9> 



Thursday, 
1 1th Feb. 



WiLKiNS and Others, Assignees of Brooke, 
a Bankrupt, agahist Carmichaejl. 



A captain of a ^TPHIS was an action of trover^ brought by the assignees of 
upon u!c"^h?p° * bankrupt, foi* a ship, of wlucli the bankrupt was owner, 

for wages, stores, against tlie captain. Hie cause was tried before Lord 
Tn Sg"''' Mansfi ELI), at GuHdhall, at the Sittings after M. 19 G. 3. 

Ch). ITie defence set up Mas, that the captain had a lien on 
The ship for his wages, and for stores, provisions, and repairs. 
A verdict was found for the plaintiffs with £i^5 damages, 
subject to the opinion of the court, on a case, which stated as 
follows : — " Tliat the defendant being the captain of the 
ship Afrira, mentioned in the declaration, bespoke and di- 
rected repairs to be done to the ship, before she set out upou 
[ 102 ] her last voyage, and likewise directed her to be supplied with 
stores and provisions, for which repairs, stores, and provisions, 
the defendant was liable as well as the owner. That the de- 
fendant likewise had wages due to him. That Brooke, the 
owner of the ship, became a bankrupt, and, after the bank^ 
THBtcif and the demand (of the ship) therein after mentioned^ 
the defendant paid the creditors tlieir bills for stores and re- 
pairs. Hiat die plaintiffs (the assignees) demanded of the 
defendant to deliver the ship to tlieui, which he refused, with- 
out having an allowance in his account for his wages, and tlio 
m6ney he was liable to pay for the bills before mentioned." — 
The question, on the above facts, as stated for the opinion of 
the court, was, " Whether in this action, the defendant could 
be allowed to retain, and have deducted out of the damages 
which ought to be given for the value of the ship, the several 
sums mentioned in the case, or any of them; or whether 

any 



(h^ Thursday^ 10 December 1778, 
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any of the above articles were so far a lien on the sliip as to 1779. 
jiwtify his refusal to deliver the ship to the piaiiitifFs w ithoiit ^^»^ >^/ 
being paid? if the court should be of opinion that the de- Wilkins 
fendant had a lien on tlie ship for any of his demands^ a non- a<"ainst 
suit Co be entered. But, if they should think that any of his Carmi- 
deinands ought to be deducted out of the damages for the cuall. 
value of the ship, tlien such money to be deducted out of the 
money recovered by the verdict, and the postea to be 
indorsed accordingly." 

^rhe case was argued, on Fridai/y the 5th of February, 
by Davenport, for the plaintiffs, and Baldrcin, for the die- 
feodant. 

Davenport argued, 1. Tliat, as to the captain's wages, it 
is settled that they are no lien upon the sliip. Tliis is clear 
fnun the case of Clay v. Sudgrave (i), in Salkeld[\\ and 
condrnied by Bayleif v. Grant (k), in the same book. But 
if he has no lien for his wages he can much less claim any 
lien for any other demand, as repairs or stores; the wages 
being more closely connected widi the ship, dian any other [ 103 ] 
demand, as they are die consideration for tlie work which is 
done in the ship, and is absolutely necessai-y to her eaniings. The ^ 

different tradesmen, as tlie ship-wright, biscuit-baker, butcher, 
Sfc. could not have justified die detention of the ship, if she got 
into their possession, and the derivative creditor for tlieir de- 
mantis cannot have a better right dian them. As to repairs 
done in England, it was expressly detennhied in the case oT 
Watkinson v^ liarnardiaton (I), that they are no charge upon 
the ship^ 2. If the captain cannot justify the detention, iiei-> 
ther can he be entitled to any allowance out of the damages. 
A mutual account cannot be settled by a sort of equitable 
set-off in an action of trover. To permit it would be a dan- 
gerous 

(i) B. JR. T. 12 /r. 3. 1 Salk. 33. gality to what an act of parliament 

S. C by the name of CVffy V. 6Vjt7^/*flrr, expressly prohibits. After the case 

1 Ld. Raym. 576. of Claj; v. Sudgravc, the statute oi 

[I] By the statute of 15 Ric. 2. c. ^ Ann, c, 16\ § 17. puts suits in the 
3. it is enacted, that the Admiralty Admiralty court for seamen's wages 
court shall have no jurisdiction of very clearly, though by impUcation, 
contracts arising by land, yet it is upon a legal footing, for the words of 
]Hrrmittod to mariners to sue for their that section are, "That all suits and 
wages in the courts of Admiralty. In " actions in the court of Admiralty 
the case of Clay v. Sudgrave^ as re- " for seamen's wages, shall be com- 
ported by Salkeld, Lord Holt is made ** menced and sued within six years 
to say that this is expresslji against the " next after the cause of such suits or 
statute^ but that communis error facit " actions shall accrue.*' 
jv4. Surely it is not consonant to (kj B. R. T. 12 W. S* I Salk. 
legal principle to hold that any usage 33. S. C. 1 Ld.Raym, 632. 12 Mod. 
or common error can abrogate a 440. 

statute to any purpose, or give le- (I) Cane. T. 1726. 1 P. Will. 367. 

1 3 
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gerous ionovation in the law. Here, indeed, the defendant's 
demand is such as could not have been set off in an action 
which admits of setting off mutual debts, because he was only 
liable to pay, at the time of the demand and refusal, but had 
not actually paid. If he were to be allowed for M'liat h^ vr^s 
only liable to pay, it may prove a great detriment to the bankr 
rupt*8 estate, b^ause the captain may afterguards refuse, or 
be unable, to pay, and then the tradesmen will come upon the 
estate of the bankrupt. 

Baldwin insisted, that the workman who repairs a ship 
has a lien upon it. This appears from a case Ex parte. 
Shanks and others, in Atkyns (m), which was determined 
against the ship-wright, on the particular ground of his having 
delivered up the possession of the vessel. Probably, in the 
case of Watkins v. BamardistoVy the possession had been, in 
like manner, relinquished. If die workman has a lien, it 
. seems to be just, that he should be able to transfer such lien^ 
with the possession, to the captain, whQ is liable to pay him. 
An action could be maintained by the workman against the 
captain, although he had not given the orders. This must be 
on the grouud, that the workman has parted with the posses- 
sion of the ship, which he might have detained as his security, 
to the captain. It would therefore be highly unreasonable^ 
if he could not secure himself by retaining the ship. — On a 
question from the court, he said, he did not know of any case 
where it had been determined that a captain is liable for re- 
pairs, if he has not ordered them. As to the general doctrine 
concerning liens, he cited a case J?r parte Deeze (n), and 
Greene v. Farmer (o), and said there could be no reasonable 
distinction in respect to liens between one sort of tradesmen 
and another, between carriers, taylors, S^c. and ship-carpenters. 
If a coachman is sent to the country on a job, with his mas- 
ter's coach and horses, and he lays out money in repairing the 
carriage and feeding the horses, he may detain them till he 
shall be paid. A captain can certainly detain the cargo till 
the freight is paid, and it would be inconsistent that he should 
be bound to part with the ship, when he is not bound to part 
with the goods. This case is not different from what it would 
have been, if the owner had continued solvent, because as- 
signees take, subject to all equitable liens and demands against 
the bankrupt. For this, he cited Brown, Assignee of fVil" 
Hams, v. Heathcote 4r « /• (p)' 

Davenport, in reply, contended, that the possession of the 
captain is merely that of a servant, to whose skill and fidelity 
the owner entrusts hb ship, and that the captain does not, 
thereby, acquire any qualified property. He owner may 

pledge 



fmj 1754. 1 Atk. 234. 

(nj 8 June 1748. 1 Atk. 228. 



CoJ E. 8 Geo, 3. 4 Burr, 2214, 
CpJ 22 Oct. 17 A6. 1 Aik. 16'0. 
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pledge tlie ship, although the captain is in possession of her, 
but the captain cannot^ at least, he can only hypothecate her 
abroad, and that from the necessity of the case, because no 
personal security can be given. It would be absurb, if the 
owner were to change the captain, to suppose that the former 
captain could retain the ship, and prevent the voyage^ till his 
account should be settled. He denied that a captain is liable 
for repairs, which he has not ordered. — Lord Mansfield 
having asked, whether if a ship is sent to dock, the shipwright 
may detain her, till he is paid.^ He answered, that it 
is the practice not to receive a ship into dock, unless 
they are satisfied that the owner is a good paymaster, 
which seemed to shew that they do not look to the ship 
as a security. 

lialduin had instanced the case of attorneys, who cannot 
be compelled to deliver up the deeds and papers of their 
clients, till they are paid; upon which Lord Mansfield 
said that the practice, in that respect, was not very ancient, but 
diat it was established on general principles of justice, and 
that couits both of law and equity have now carried it so far, 
that an attorney or solicitor may obtaui an order to stop his 
client from receiving money recovered in a suit in which he 
has been employed for him, till his bill is paid [13]. Sir 
James Burrow mentioned to the court, that the first instance 
of such an order in this court, was in the case of one Taylor 
of Evesham, about the time of a contested election for that 
borough ; and Lord Mansfield said, he himself had argued 
the question in the court of Chancery. 

The court took time to consider. 

Lord Mansfield, now, (after stating the case), delivered 
the opinion of the court, as follows. 

Lord Mansfield, — Notwithstanding the strongest incli- 
nation that the defendant should have satisfaction, before the 
value of the ship is paid over by him, we are not able to find 
a ground upon which we can give judgment in his favour. 
1. He has set up a lien upon two sorts of claim, viz. wages; 
and stores and repairs. As to wages, there was no particular 
contract, that the ship should be a pledge ; there is no usage 
in trade to that purpose ; nor any implication from the nature 
of the dealing. On tlie contrary, the law has always consi- 
dered the captain as contracting personally with the owner : 
on tliis ground, prohibitions have been granted ; and the case 
of the captain has, in that respect, been distinguished from 
that of all other persons belonging to the ship. This 
rule of law may have its foundation m policy^ and the benefit 

of 
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[13] P'ide Rex y.May, infra, E. 19. And, WeUh v. HoU, M. 20 GcQ. 3. 
^co. 3, p. 193, 194. Note [26] p. 238. 
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1 779 ^^ navigation ; for, as ships may be making profit and eamin|; 

^^.^^ every day, it might be attended with great inconvenience, if^ 

WiLKiNs ^" the change of a captain, for misbehaviour, or any other 

against reason, he should be entitled to keep the ship till he is paid« 

Carmi- As to stores and repairs, it is a strong answer to that claims 

ciiAEL. that when the demand was made by the assignees, the captain 

had not paid. But, if there was any lien^originall^, it was 

in the carpenter. The captain could not, by paying liim, 

be in a better siftuation than his, and he had parted with the 

possession, so that he had given up his lien, if he ever had 

one. Tlie other creditors had none. If the defendant ii 

liable to the tradesmen, it is by his own act. Work done 

for a sliip in England, is supposed to be on the personal cre^ 

dit of the employer. In foreign parts, the captain may hy-* 

pothecate the ship. The defenaant might have told thef 

tradesmen that he only acted aa an agent, and tliat they must 

look to the owner for payment [f]. £. If there is no lien, 

can there be a set-off? This was no item of any sort in ac-^ 

count between tlie bankrupt and the defendant. The ship 

remained in specie till after the bankruptcy; and the convem 

sion arises from an act done on the specific property of 

the assignees, not of the1)ankrupt. 

The postea to be delivered to the plaintiffs [+44], 

[t 44] Vide Rich v. Cof , B. R, T. 17 Geo. 3. Cowp. 6^6. 



F^day, loik 4F Sullivan against Montaguje.^ 

•[ 106 ] 

A c*;rtificaic HPHE defendant, being captain of a man of war, on the 
under 19 Geo. A Quebec Station, had seized a tradin^r vessel, of which 
Gwi. 'Xc, 15. ouutvan vras the master and owner, as a smuggler. Upon 
»»^y »5e granted an information brought in the Fice- Admiralty Court at 
Icqueu7to th9 " Quebec, sentence was pronounced against Sullivan ; where- 
*"* ' ^°if°"^ °^ "P^" ^^ appealed to die superior court of Admiralty at Ha- 
S de'fcTiw ariltng ^j/«^, ^^ here the Sentence was reversed. On the defendant's 
arttr I he action rctum to England, Sullivan brought the present action of 
^\cif in Tvt- ^^ trespass in this court ; and the trial coining on before Lord 

dence if it hap- MaNSFIELD, 

pen before plea * 

p ended, in ca.>es where the special inalter may be given in evidence under the general issue.*— 
I'he time uf plea pleaded i-i to be reckoned from the entry of the plea on the record^ not from tl^ 
t]Q>e of its being delivered to Llie plaintiff. 



[f] a mortgagee qf a ship is not freight, Chinncry v. Blackburn, itid' 
liable for necessaries, Jaiksdn y. Ver- 1 17. ifi ftot, 
non,lH.BLll4y nor cutitkd to 
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Mansfield, at Guildhall^ at the Sitdngs after last Trinity \TJ9. 
Term, and the fact of the trespass beii^ proved, the defendant x^^sr-^^ 
produced the record (a) of the proceedings on the appeal in Svllivak 
the court at Halifax, on which was indorsed a certificate of against 
the judge of that court, that there was a probable came of Montaouv. 
seizure. The sentence of the court at Halifax bore date m 
May 1776. The certificate indorsed upon it was dated thir- 
teen months later, viz. 21 June 1777, which was postei'ior to 
the coomiencement of the present action. 

The. counsel for the defendant insisted, that this certificate 
was a bar to t}ie action, and that the plaintiff must be non- 
suited. 

For the plaintiff it was answered, that the certificate ought 
• to have been made at the time when the sentence was pro-^ 
Dounced. 

The jury found a verdict for the plaintiff, with c£ 1800 da- 
m^es, but subject to the opinion of the court as to die effect 
of the certificate. 

The trial had once been put off upon an affidavit on the 
part of the defendant, tliat an application had been made to 
the judge at Halifax, to certify, at the time of the reversal 
of the original sentence, and that the judge then said he would 
certify whenever he should be required. Between the time 
^when that afiidavit was made, and the actual trial of the 
cause, the certificate had been obtained. 

In the last term, the Solicitor General having obtained a 
rule to shew cause why a nonsuit should not be entered, two 
questions were made : 1 . Wlietlier the certificate could have 
been granted even at the time when the sentence, on the appeal, 
was pronounced i Q. Whether it could be granted so long 
after the sentence ? 

It was supposed, at the trial, and when the argument came [ 107 ] 
on upon the rule to shew cause, by the comisel on both sides, 
that the certificate had been granted under the iGlh section of 
the statute of the 19th of Geo. 2. c. 34. which consists of two 
branches. '* 1 . In case any uiformation shall be conunenced and 
'^ brought to trial, on account of the seizure of any ship as 
'* forfeited for illegally carrying goods, or of any wool, goods, 
wares or merchandizes, as prohibited or uncustomed, or 
illegally canied or exported, or intended or attempted to be 
•' exported, or as illegally relanded after having been shipt or 
'* exported upon debenture or certificate, wherein a verdict 
** shall be found for the^laimer thereof, and it shall appear 
" to die Judge or court before whom the same shall be tried, 
Ihat there teas a probable cause of seizure, the judge or court 
before whom the said information shall be tried, shall certify 
on the record, that there was a probable cause for the 

prosecutor's 

(a) t. e. a copt/^ by consent of the plaintiff. 
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177d* '' prosecutor's seizing Jiu said ship or goods; and in such 

^0m/m^ '^ cose, the defendant shaii not be entitled to any costs of 

Sullivan ^' ^^^^ whatsoever, nor shall the persons who seized 

against " tlie said ship or goods; be liable to any action, in- 

IkloNTAGUE* '* dictment, or other suit, or prosecution, on account of 

'^ such seizure. 2. And in case any action, indictment, or 

'^ other prosecution, shall be conmienced and brought to 

'^ trial against any person or persons whatsoever, on account 

'^ of the seizure of any such ship, or of any wool, goods, 

*^ wures, or merchandizes, as prohibited or uncustomed, or 

*' as illegally carried or exported, or intended or attempted 

** to be exported, or illegally relanded as aforesaid wherein 

'' a verdict shall be given against the defendant or defendants, 

'* if the court or judge before whom such action or pro- 

'^ secution shall be tried, shall certify on th^ said record^ 

'^ that tliere was a probable cause for such seiziue, then the 

'' plaintiff, besides his ship or goods so seized, or the value 

" thereof, shall not be entitled to above two-pence damages, 

nor to any costs of suit, nor shall the defendant in sudi 

prosecution be fined above one shilling." 

Dunning, and Lee, shewed cause; and it being urged, 
that the above clause in the statute of Geo. 2. was confined 
to Great Brilainy and the court beii^ of that opinion, and 
thinking, also, that it applied only to cases where there had 
been a trial before a jury and a verdict^ the case stood over, 
in order to see whether any subsequent act had extended this 
provision for granting certificates to the Admiraltj/ courts in 
America, 
[ 108 ] At the trial, the Solicitor General had applied to Lord 

Mansfi ELD to certify under the second branch of the clause, 
but his 1 uordship refused, being of opinion that the case was 
not within it, for that it only related to cases where there had 
never been a condemnation [t45]. 

\V hen the argument came on again, (which it did in the same 
term, viz. M. 19 G. 3.) it appeared, that by a clause in the 
statute of 4 Geo. 3. c. 15. the l6th section of lyth Geo. 2. 
is expressly extended to America^ and to cases where there 
has either been a verdict, or sentence (a), 

Dunningy for the plaintiff, still insisted, 1. That the cer- 
tificate could not be granted upon an appeal ; and, 2. ITiat it 
could only have been granted at the time tvhen the sentence was 
pronounced. 

The 



[t 46] Fide Raialh v. Cooper, B. R, there has been no information brought 

E. 2'2 Geo. 3. whrre it was held in the Excile^tter, for the condemnation 

that a jiul^e Aiay certit'y, under that of the ship, 
second branch of the clause, though C^J^t Geo, 3. c. 15. § 46. 



IN THE NINETEENTH YEAR OF GEORGE III. 

The Solicitor GeneraJy on die other side, said^ as to the 
first pointy that there were no words in the clause of the 
statute of 4 Geo. 3. to exclude the judge in an appellate ju- 
risdiction firom granting certificates; and that it would be 
extraordinary indeed, if a person who had taken a ship 
which had never been condemned^ might be protected by 
a certificate, and yet that another, who had such good 
ground for seizure as to obtain a sentence in his favour, 
should have no such protection, if that sentence was, after- 
wards, reversed. As to the second point, he observed, that 
there were no words in the statute requiring the certificate 
to be made in open court ; that, by the statute of 4 Ann. 
c, 16. § 5. the judge is authorized, where there have been 
several matters pleaded, to certify whether there was proba- 
ble cause ; but tliere being no express words requiring this 
to be done in court at the trial, the court of Common Pleas 
had determined^ that it might be done after an application 
had been made for taxing the costs ; Cremer v. Dent (b) ; 
that, where the legislature meant the certificate to be made 
at the time of the trial, it is so expressed, as in the case of 
special juries (c). 

Lord Mansfield delivered die opinion of the court; T. 
That the judge in the appellate jurisdiction had a power to 
certify, so that the words and meaning of the statute of Geo, 
S. were, that, wherever a sentence was pronounced, the judge 
might certify. That a contrary construction wouU be at- 
tended vrith the absurdity stated by the Solicitor General. 
There could be no certificate in the original court, because 
the sentence was in favour of the defendant, and it would be 
strange indeed if he were to be in a worse situation than if 
that sentence had been agamst him. 2. That tlic certificate 
might be granted after the trial. ITiat there were no words 
confining it to the time of the trial, and the case on the statute 
of 4 Ann, was a strong authority on this point. That the case 
of a sentence by a court of Admiralty was stronger tlian that 
of a verdict at law, because the vercuct is entered, and com- 
pleted. 
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fbj E. 24 G. 2. Barnes 141. \to ** tried, shall immediately after the 

td. 1772. " trial certify in open courts under his 

(c) 24 G. 2. c. 18. § 1. " Unless^ " Kand^ ypon the back of' the record , 

** the judge before whom the cause is ** &c." [t46]. 



[t 46] A certificate under S ^ 9 
fJ'ilL 3. c. 1 1 . § 4. that a trespass 
was wilful and malicious, made out 
of court, has been determined to be 
void CFord v. Parr, C. B. E. 28 
Ceo. 2. 2 JFils. 21.) though the 



words of that statute are not so 
strong as those of 24. Geo. 2. c. 18. 
nor indeed so strong as the report in 
2 Jf^ils. makes the court state them 
to be. 
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1779. pleted, immediately, but the sentences in the Admiralty 

\_ --._f court are often not drawn up for months after tliey are pro- 
SuLLivAF nounced. 

against His Lordship said, the rule for entering a nonsuit must be 

AloN- made absolute. 

TAGUE. j}y^ Dunning having raised a new objection, viz, that, as 

the certificate did not exist at tlie time of the commencenieot 
of the action, it could not be taken advantage of on the ge- 
neral issue, but ought to have been pleaded, this question 
stood over, till Saturday the <i8th of November^ the last 
day of Michaelmas Term, when it was au-gued, by Dun- 
ningy for the plaintiff, and the Solicitor Generalj for the 
defendant. 

As die argument, on tliis point, turned upon the times, and 
dates of tlie proceedings, it will be proper to state them. The 
action was commenced ip February 1777. The declaration 
was of Easter Term 1777. ITie plea was delivered on the 
10th of June 1777, but was not entered of record till Hilary 
1778. The certificate, as has been already mentioned, bore 
date the 21st of June 1777. 

For the defendant, it was said, by the Solicitor General, 
that the present question came before the coiurt in a very 
unfavourable light, for that it amounted to this, whether there 
had been, by the fault of those concerned for the defendant, 
such an omission in pleading, as should, in the present state 
of the cause, render him liable to the amomit of <£1800^ 
which in reality he was not bound to pay ? But that, even at 
die trial, if the objection had been made, it could not have 
prevailed ; or, if it could then, it now came too late. "^Tliat 

( 110 ] it was a general rule, that, whatever takes away the right of 
action, although it arise after the commencement of the suit, 
provided it happen previous to plea pleaded, w^iy^ i"^ cases 
where special pleading is necessary, be pleaded in bar, 
without saying in the plea, that it happened after the bringing 
of the action ; and, m cases where the special matter may be 
given in evidence, may be taken advantage of on the general 
issue ; Bird v. Randal (a). That, by the statute of 4 Geo. 
3. (b), die defendant, here, was entitled to giv§ the special 
matter in evidence. That it would have been impossible to 
plead the certificate at the trial, in tiiis case, pufs darrein cone 
tinuance, because, on looking to the record of tlie plea, and 
comparing it \\\i\\ the date of the certificate, it would have 
apj)eared, that the matter of defence had arisen before the 
plea, which was the last continuance on record. That tlie 
plea had indeed been delivered before the date of the certifi- 
cate, and that it was in the plaintiff's power, who made up 
die record, to have entered it, either of the term preceding, 

or 



(a) M, 3 Geo. 3, B.R. 3 Burr. 1344. (bj § 
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or the term subsequent to, the delivery ; but tliat, havmg en- 
teied it of the term subsequent, and the certificate having been 
granted in the interval, he could not now be permitted to say 
die certificate was posterior to the date of the jplea, as appear- 
ing on tlie record, and as he himself had put it there. That, 
ID actions against executors, if judgments are confessed, after 
the dtelaration, and before the plea, the practice is, to plead 
them ill bar, not puis darrein continuance, lliat there had 
been a case very lately before Hgtham, Barony in Kentf 
where a certificate, granted after issue joined, was permitted 
to be given in evidence. That, if it were true tliat the 
certificate ought, in strictness, to have been pleaded^ yet, 
as no objection had been made on tliat ground at the 
trial, and die certificate, w liicli was then, in Jact^ given in 
evidence, proved that the plaintiff had no rignl/ to recover, 
the court would not suffer him now to profit by a mere slip 
in pomt of form. 

liuntiingj on the otlier side, insisted, that Lord Man s- 
• ft ELD had given the defendant leave, generality to move for 
a nonsuit, without saving any particular point ; and therefore, 
every objection was now as open to botli parties as they would 
have been at the trial. That, at that time, all concerned 
thought die only act on the subject Miis die statute of 19 Geo. 
S. That, as to die argument that this could not be pleaded 
puis darrein continuancey that depended on the fact, whether 
die matter arose previoujr to, or since the last continuance. 
But that his ground was, tliat, in all events, it ought to 
have been pleaded; if before the last continuance, in bar ; 
if after it, then pi//x darrein continuance. He appealed 
to the court, and the bar, whether it was not a general 
rule, that a fact, which if it had happened before the com- 
mencement of tlie action might have been given in evi- 
dence, must be pleaded if it arise after the action is brought ; 
and said it was every day's practice, in actions of assumpsit, 
to plead a release, when obtained after the commencement 
of the suit, although it is to be given in evidence, when 
prior. That the reason was plain, because, by the general 
i:»sue, a defendant asserts, that, at the time of commeticing the 
suit, some reason exi.sted which should have prevented the 
plaintiff from bringing the action. 'Diat, if the defendant 
flliould now prevail, tlie plaintiff would be charged with 
costs, for a reason which had no existence when he brought 
his action. That, by pU-adina: the certificate, die defendant 
would have given tlie plaintiff* an opportunity of takhig die 
ophiion of the court, on the point disposed of on the fonner 
argument, without the t:. pence of a trial. 

Tlie court seemed all to agree, that matter hapj)eiiing 
after the beginning of the suit, but before plea pleaded, 
might be given in evidence; but Willes, Justice, ex- 
pressed 
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Mon- 
tague. 



1779. pressed with great earnestness his doubts, whether the tLiw 

%^^^m,^ of plea pleaded oi^ht not to be reckoned from the time 

Sullivan when the plea was actually delivered, the date on the re- 

ugainst cord being a mere fiction. Lord Mansfield observed, that 

supposing the rule to be as Willes, Justice, conceived it, 

both parties had been guilty of a slip ; the plaintiff in not 

objecting to the evidence at the trial ; the defendant in not 

pleading ; and can the court (he said) decide that the plaintiff 

shall be relieved against the one, and the defendant caught 

by the otf ler ? 

TTie case stood over. 

And now, his Lordship, (after stating the facts and dates,) 
delivered the unanimous opinion of tlie court, to the follow-* 
ing effect : 

Lord MANSPiELD,-^The question made at the trial was^ 
Whether the Judge of the court of Halifax could certify^ 
after the cause was over? That was the point saved. If the 
court should be of opinion that the certificate was a bar, ^ 
nonsuit was to be entered. The question was fully ar- 
gued last term, and we were all of opinion, that the certi- 
ncate was a bar to the action. After that opinion was de- 
livered, a motion was made to support the verdict, and on 
grounds entirely new. For it has been objected that the 
certificate ought not to have been read at die trial ; 1 « Be- 
cause it did not exist when the action was brought ; 2. Be- 
cause it did not exist at the time of plea pleaded. This 
was no part of the question meant to be submitted to the 
court, yet tlie plaintiff was fully apprized of the certificate 
before the trial, and a copy of it was read by consent. 
The only way in which we could let the plaintiff have the 
advantage of the present objection, would be to grant a 
new trial; but, in that case, the defendant must be let in 
to plead the certificate. This alone is decisive. But, to 
go farther. If the objection hud been made at the trial, 
we thuik it could not have prevailed. Actio non goes, in 
every case, to the time of pleading, not to the commence- 
ment of the action [f 47]. In the present instance, tlie 

general 



[ "2] 



[t 47] yide Reynolds v. BeerUng, 
B. R. M, 25 Geo. 3. where it was 
determined on a demurrer, that a 
judgment obtained by the defendant, 
against the plaintiff, after the decla- 
ration was delivered, and before plea 
pleaded, may be pleaded as a set- 
off, and that, although it do not ap- 
pear that the cause of action on 
which the defendant's judgment was 
pbtained, was prior to the com- 



mencement of the plaintiff's action. 
^ But, in Evans v. Prosser, B, il. 
£. 29 Geo. 3. 3 Term Rep. 186. it 
was determined, that a plea of set- 
off, that the plaintiff was indebted to 
the defendant at the time of the plea 
pleaded, is • bad ; and that it should 
state that he was indebted at the 
commencement of the action ; and 
Builer, Justice, said, that on looking 
into the case oi' Reynolds v. Bcerlingy 

he 
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general issue is given by statute^ and that leaves every de- 1770 
fence open which the defendant might otlierwise have by 
speciml pleading. The certihcate is dated the 21st of June c^^*^^'*^^, 
1777, and the plea was actually delivered on the 10th of acainst 
that mouthy but the plaintiff made up the record, and en- Mok- 
tered the plea of Hilari/ 1778. We think he could not tague. 
have been let in at the trial to contradict thf. record. Legal 
fictions, and relations, can never be contradicted, to pre 
v^M^ justice, and let in mere objections of form and regu- 
larity [+ 48]. If a writ is teste'd the last day of a term, you 
cannot say it issued in the vacation, for the purpose of 
making it void, though you may shew when it really issued^ 
if the justice of the case required it [13]. But, here, the 
plaintifi himself made up the record. Shall he be admitted 
to aver against his own act, by which he has misled the 
defendant? By so doing he said to the defendant, '^ In- 
'' stead of pleading tliis matter, you may give it in evi- 
'* dence." One case was mentioned at the bar, in which 
a certificate granted after issue joined, was admitted in evi- 
dence ; but it is said tliat no objection was made. '^There 
is great reason for considering the certificate, in cases like 
this, as granted nunc pro tunc; but, without giving any 
opinion^ now, on that point, as the objection was not [ 113 ] 
made at the trial, as it would not have availed if it had 
been made, and as the defendant, if it were to prevail 
now, must be let in to plead; we are all of opinion tliat 
the rule for a nonsuit ought to stand. 

Hie rule made absolute, [f 2]. 

he found, that on the point here Mann, Scacc, 13 Geo. 1. 2 Sir, 74-9. 

stated, it could not be supported. Johnson v Smith, B. R, E, 33 Geo, 2. 

[p 1]. 2. Burr. 950^ died supra, p. 62. Note 

[t 48] Vide Mostyn v. Fabrigas, [f 30]. Monice v. Pvgh» B. R. M. 

B. R. i\L 15 Geo. 3. Cowp. iGi, 177. 2 Geo. 3. 3 Burr. 12*1. cited, svpra, 

[13] Vide, to this purpose, Rlx v, ibid. 



[f 1] In Le Bret v. Papillon, 4 East. [f 2] In Harris v. James, 9 -E^ast. 
502. it waij said by Lord Ellcnbo- 82. it was decided that a bankrupt's 
rough that this position, that actio certificate dated and allowed after 
non goes to the time of pleading, had tlie liliug the plaintiff's bill, and bc' 
never been cited as law since Evans fore plea pleaded, is evidence to sup- 
v.Proiser: and in the judgement of port the general plea of bankruptcy 
the court afterwards given, the tol- of defendant under 5 G. 2. c. 30. sj- 
lowing is laid down as the settled liz. that before the exhibiting plain- 
rule of pleading, " that no matter of tiflTs bill the defendant became a bank- 
** defence arising after action brought rupt, and that the cause of action ac- 
** can properly be pleaded in bar of crued before he became a bankrupt. 
" the action generally." 
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Wednttday, Ex pavtC COLE, 

list April. -^ 



m attorney it /^ O WPER moved, on the part of Cole, who had formerly 
hisown appu- heeu an attorney of this court, and had, at his own desire^ 



Ifai 

struck 
onhisownappli 

, cation, and after- been stTuck off tlie roll, and was then called to the bar, that 
tiK;bar*^ti?cSirt ^^ might be again put on the roll of attonieys. The court 
win not give hini refused to comply with the application, there being no in- 
put ui!^n^hlfrou Stance of a banister being admitted an attorney. ITiey gaid, 
of attorneys. he ought first to havc applied to his society to be disbarred 

[t49]. 

[t 49] Vide Moody's Case, C. B. T. of the land tax, and having moved to 
16 Geo, 2. Barnes, quarto od. p. 42. be restored, on an adidavit, setting 
where an attorney, having, at his own .forth his reasons, the motion was 
instance, been struck off the roll, and gnuited, he consenting to take no ad* 
"huNing been put into the commission vantage of any action pending, if thtTc' 
of the peace, and made a commissioner should, be any. 
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Richards {qui tarn, &c.) as^amst Brown. Avamnccbc- 

* ' / o twcen the nam« 

of the attoracy 

»^rHE plaintiff having stted the defendant in an action i,"dtnThe'^ec'a- 

-*- for usury, and having obtained a verdict, and judgment, raUon,maybc 

in tliis court, the defendant brought a writ of error, in the '"[^"^thc^/amc 

House of Lords, and ai^signed for error, that the attorney who in the warrant tu 

had appeared on record for the plaintiff had no wan-ant from tiiat mthcdccb- 
l • * V i i 1- 1 • /» 1 1 • •/*• ration, ma penal 

mm. In the last term, pendnig the writ of error, the plauitiit action, aftt^er- 
obtained a rule to shew cause why the judgment roll should ^^^ brought and 
not be amended, by striking out the name of " Robert sigucU for error. 
Maj/cs" in the plaintiff's warrant, and inserting that of " John 
StapUfordr 

Davenport no'w shewed cause, and contended, that ther6 [ 115 ] 
is no instance of such an amendment being made after error 
brought, especially in a penal action, unless where the plain* 
tiff in error h^ been guilty of laches (a). Even the omis- 
sion of the Christian name of the attorney, in the warrant, 
has been held to be bad, and to make it no warrant (b). A 
warrant of attorney must be entered, which cannot be 
done after error brou2:ht ; as was decided in a case in Dj/er^ 
T. 6 EHz. (c), i'o alter both the Christian name and 
simame of tlie attorney in this case would be making a new 
ivarrant. 

The Solicitor General ^ for the nile, contended, that the 

distinction where there has been laches on the part of the 

plaintiff in error, has no foundation in reason, and that the 

cases cited by Davenport were decided on grounds which go 

to the discretion, not the power of the court. In a case in 

Moore (d)y an amendment was allov/ed in the name of the 

attorney, after error brought ; and in tlie case of Uenriques 

V. The Dutch West India Company (e), it was determined 

that a warrant of attorney may be entered at any time, 

pendente lite. As to this being a penal action, since the 

mistake was merely in form — the blunder of a clerk — ^he did 

not conceive /tat could make any difference [^^]. In Sedg- 

wick 



(a) Dj^fr ISO. p/.4S. was no difference between civil and 

(b) 1 Roll. Abr. ^8.9. {}\).pl, 3. penal actions as to amendments at 

(c) Djfcr 230. b. pi. 58. common law. But as the action (for 

(d) Helcy v. lii^s, Moore 711. usury) had been depending four years, 
(t) B. R. T. 2 G. 2. 2 Stran. 807. they would not permit the sums and 

5 Ld. Raym. 1532. dates in the declarations to be amend- 

\^^ In Gof (qui tarn, &c.) v. ed, as it would, in effect, amount to 

^^pplewcll, B, R, M. 29 Geo, 3. 2 leave to bring another action, after 

^^m Rep, 70f. the court said, there the time limited by law was expired, 

VoL^I, K 
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wick V, Richardson (f), it >vas held, that penal actions are 
within the statute of 33 /fen. 8. c.SO. and that a disconti- 
nuance in such an action is, by force of that statute, cui'ed 
after verdict ; and in Philips v. Smith (g), which was a penal 
action, a mistake, in the addition of the defendant, in the 
warraiit of attorney, was amended after error brought. John 
StapUford is the name in the memorandum oj the decla^ 
ration, according to which the amendment may be made 

The Rule made absolute. 



Cf)C.B.T. SWSfM. 3Lcp. 
374. 

(g) B.R.M.5G.I. 1 Stra. 136. 

(1) In the case in Moorcy the attor- 
ney was called, in the warrant, John, 
Keeling, and» in the declaration, jni- 
liam Keeling, and the amendment made 
was to alter IFilliam to John. The 
court allowed tlie amendment, on the 
ground, that by intendment, the war- 
rant of attorney is antecedent to the 
(declaration. The present case was 
just the reverse ; and, if there is any 
weight in that reason, it ratiier made 
against the amendment in this case. 
In Short v. Coffin, Exr, B, 
[ 116 ] il.£. 11 G.3.\h), the court 
amended a jud5ment by 
changing it from, " de bonis propriis** 
to " de bonis testatoris si, ^ c/' after 



error brought, and an argument in the 
Exchequer Chamber [(&] . In TuZ/jf 
V. Sparkrs (i), on a writ of error.in 
the Exchequer Chamber, it was as- 
signed for error, on a judgment, on a 
demurrer to the plea, that the damages 
occasione detentionis dehiti were not 
said to be awarded exasscnsu suo; and 
PengeUey, Chief Baron, having some 
doubts whether the case was within 
l6 Sc 17 Car. 2. c. 8. § 1. the court of 
B. R. was moved, and amended the 
judgment in the original record, and, 
the transcript being afterwards amend- 
ed, the court of Exchequer Cham- 
ber affirmed the judgment. Vide 
infra, Rex v. Lyme Regis, on the pro- 
secution of the Hon. Hcury Fanty p. 
135. 



fh) 5 Burr. 2730. 

[<3t^] And even after the record 
has been sent back from the Exche- 
quer Chamber, Gretn v. Bennc$t, 



B. R. E. 27 Geo. 3. 1 Term Rep. 

782, 3. 

CiJ 2 Str. 867. 869. 2 Ld. Raym, 
1570, i:;7l. 



Saturd^ , 24th 
ApriU 



The King apatnst Wavell and Others, 



A rote cannot bt npHIS was a rule to shew cause, why a rate for the relief of 
money b!Ii?owed -*• the poor of the parish of Eliijk^hamy in the c«>uuty of 
to irpairandre- Surru, and an order of sessions conhnniug the rate^ should 
house! "^^^ ' not be quashed, on the ground, that the parties applying for 

the rule were over-rated and over-charged. ITie court of 
quarter sessions had refused to state a special case, but the 
counsel for the appellants beuig of opinion that the rate 

would 
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would appear to be bad from the title, they removed it, by 1779. 
certiorari, into tliis court, and obtained the present rule. The 
title of the rate was as follows : 

*^ Sarrjfy to wit. An assessment on all and every the oc- 
cupiers of lands and houses, in the parish of ]Lffirig» 
haiHf for the necessary relief of the poor, and towards 
payment of money borrowed for repairing and rebuilding 
" the worknouseJ' 

The objection being stated to be, that, upon this title, the 
rate appeared to be made for a purpose not within the statute 
of 43 El. c, 2. viz. torcards payment of money borrowed^ 
&c. WiLLKS, Justice, observed, that die ground, in the rule, 
was only, that the parties were over-rated and over-charged, 
and seemed to doubt whetlier, upon a nde so worded, the 
court could go into the jurisdiction, or right to rate; but 
the Solicitor General answ ering, that they were over-rated, 
and over-charged, to the amount of that part of the sum as- 
sessed which was to be applied to the repayment of the money 
borrowed, the counsel in support of the rate proceeded to 
shew cause against the rule. 

Dunning, Lade, and Rous, for the rate — ^The Solicitor 
General, and Minsay, on the other side. 

In support of the rate^ it was contended, that it was unne- 
cessary to have said more in the tide, than " A rate for the 
" rdief of the poor/* and that the acts and orders of ma- 
gistrates, (except convictions,) are entitled to every intendment 
from the court that can support them, and, therefore, the 
court would intend the whole money to have been assessed 
for the first purpose expressed in the title, if it should be 
thought that the other was not within the statute, and would 
rgect the additional words, as surplusage. If the present 
objection was founded in law, the proper metliod of getting 
at it would have been by an appeal from the allowance of the 
overseers' accounts. However, this purpose, of building or 
repairing a workhouse, was manifesdy within the spirit of the 
statute of Elizabeth, since it would be in vain to provide fof 
the sustenance of the poor, without being able to furnish 
them widi a lodging. It did not appear, on the face of the 
rate, but that the money might have been borrowed zcithin 
the year, and, therefore, it w as incumbent on the persons com- 
plaining to shew that a rate cannot be made for the repay- 
ineDt of money borrowed for building a workhouse withm 
the year. There is a clause in the act (g), authorizing the 
paridi-ofitcers to build houses on the waste for lodging the 
poor, and directing the money for that purpose to be levied 
in the same manner as what is before (h) directed to be raised 
for the relief of the poor; and such power in the parish-offi- 
cers 
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cers is clearly recognized and con finned by subsequent sta- 
tutes (i). 

On the other side it was said to be a general rule witliout 
exception, that parish-officers cannot bo/raw money for any 
purpose whatever. The inconvenience of vesting such an 
authority in them was manifest ; for new inliabitants might 
be called upon to pay money borrowed before they become 
parishioners, and for purposes from which they could derive 
no benefit ; in order, for instance, to repay money employed 
in building a workhouse, which may be fallen to ruin at the 
time of making the rate. It was determined in Tazcney^s 
Case (k), that there is no power to re-imburse an overseer 
for money he may have advanced on account of the parish ; 
that he can only do it himself by a rate made within his 
year for the relief of the poor. It was impossible that the 
court should intend that the rate was not made for the very 
purposes expressed on the face of it, by the persons who 
made it. The court could not suppose, tiiat no part of tliis 
rate was for the money borrowed, or consider that part of the 
title as surplusage. • In the case of Rex v. Rebow (I), die 
rate was both for the house and the tolls, and the counsel, in 
support of the rale, contended, that, as die house was clearly 
rateable, the court, if they should be of opinion that tlie tolls 
were not, would intend that the whole was assessed for the 
house, rather than quash the rate; but the court would not 
listen to this argument [2]. The present objection would not 
have been competent, on an appeal from the allowance of the 
overseers' accounts ; for in such case, nothing can be objected, 
but that the money has not been applied to the purposes for 
which the rate w as made. 

Lord Mans r 1 1: i. d absent. 

WiLLEs, Justice, — Can we reject as surplusage what is 
a material part of the title of the rate ? If we cannot, is a 
rate, to repay money borrowed, good? Tuzcnei/s Case is iu 
point to this, that a rate cjuinol be made for the express 
purpose of rt'-imbursing an overseer for money advanced by 

him 



(t) 9 Geo. 1. r. 7. § 4. 

{k) H. 2 Ann. 2 l^, Rcnjm. lOOp. 
«: Salk. 531. 6 Mod. 97- ^. ^^ htJ^ v. 
Churchwardens of Rothcrhithcy j\L 1 1 . 
G, 1. S Mod, 339. 

(/) M. 13 Geo. 3. Bott. Jppcnd. 
384. 

[2] By the report of the case in 

Bott. (lot\ cit. p. 386.) Lord Mans- 

ficUt is made to say, " Thty hare not 



" nift'd flic house, thcif have rated the 
** tolls \* :ind it is t'XpiVbsly stated in 
a manuscript note which 1 have, 
that the court obser\ed, that it wns 
not set i'oi th in the case, that Rcb(rm ' 
was rated /or the house^ but only for 
the tolls. There is probably, there* 
lore, some inaccuracy in the account 
here given of the argument in that 
case. 
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him, even within his year [f1]. As to an appeal against the 
overseers' accounts, is a parishioner to be obliged to pay 
money^ and to be turned round, in that manner, to get it 
back, if levied without authority? The rate cannot be sup- 
ported [f «]. 

AsHHURST, Justice, of the same opinion. 

BuLLER, Jiistice, — This rate imports to be made for two 
purposes, and we are desired to consider it as only made 
for one. I conceive, that a rate cannot be made for money 
[f 1] borrowed, even though witliin the year, Tawneifs 
Case goes that length ; for it is not confined to the mandamus. 
If it were otherwise, die inconvenience might be very great. 

[F 33. . 

The rule made absolute. 
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CocKSEDGE agaiiut Fanshaw.* 

*' l^ROM time immemorial, there hath been paid to the 
^ -*• corporation of Londoiiy for their use, a toll or duty of 
*' one farthing on the quarter of com, by all persons, not 
** being free of the city, importing corn into f^ndon, or 
" the liberties thereof, coastwise, eastward of London Bridge, 
^ except from the Cimfite-portSf or the county of KenL" 
Freemen are exempt from this toll ; and such freemen as are 
corn-factors claim a right to have the duty collected on all com 
consigned to them in London, to be sold on account of tlieir 
correspondents, allhou«jh such correspondents be not freembn, 
returned to them. Tlie corporation insist, that f Aey are en- 
titled to retain the duty paid for such corn, llie property of 
strangers, though consigned to freemen-factors. To try this 
question, the present plaintiff, being a freeman-factor, brought 
an action for money had and received to his use against the de- 
fendant, who was the city ofKcer who had collected the duty on a 
cjuantity of com consigned to the plaintiff, but which was the 

property 



Tuesday, 27th 
April* 

On a drrourrer 
tu evidence, 
every fact which 
the jury could 
infer, ii\ favour 
of the party of- 
fering it, from 
tlie evidence de« 
Blurred to, is to 
be considered aa 
admitted. — A 
corporation hav- 
ing a customary 
duty on corn im- 
ported, it is a 
good custom, that 
factors free of the 
corporation shall 
receive to their 
ownui^e, that 
partrf tlie dufy 
which arises from 
com consigned 
to them as fac- 
tors. 

f 119 ] 



[f 1] It seems clear that overseers 
*nay make a rate to reimburse ex- 
pcnccs incurred xclthin the yvar» 71. v, 
CJoodcheap, 6 T, R. 1 59. R. v. 
JMickleficld, 1 Bott. 92. 

[f2] But if the title of a rate is 
good upon tbc face, the Court of 
King's Bench will not quash it be- 
cause the^ sessions, in a case stated, 
represent that part of the money men- 
tioned therein was raised for an illegal 
purpose ; but will Icafe the party to 



his remedy for the future misapplica« 
tion by appeal to the overseers* ac- 
counts. R. V. Mayor, SfC. of GloU' 
ccster, 5 T, R, 346. 

[f 3] By 41 G. 3. c. 23. s,g. over- 
seers may make rates to reimburse 
preceding overseers' money advanced 
during a time when no rate was made, 
or pending an appeal affecting the whole 
rate, or under which it might be 
quashed. 
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1 779. property of a non-freenian. The cause was tried^ at Guilds 

. , h4il/, before Lord Mansfield, at the Sittings after Trinity 

CocKSEDGE T^'^^f 16 Geo. 3. when a verdict was found for the plaintin. 

against I" Michaelmas Term following, the defendant obtained a 

Fanshaw. rule f<>r a new trial, and, on the day for shewing cause. Lord 

Mansfi kld reported the evidence, in effect^ as follows : 

The counsel for the plaintiff called, 

Benjamin Green, who said he had been an offider of the 
customs 46 years : he had particularly known the toll of the 
farthii!gs, from the year 1729, to the year 1751. During 
that time, they were always returned, when the com belonged, 
or was consigned to, freemen. He remembered they 
were always returned to Sir John Tliompson, and to Alder* 
man Nebon. 

Joseph Fisher, aged 75, said, he had been in the corn-trade 
for 50 years. The farthings had always been returned to him 
as a factor. He had been clerk to Sir John Thompson, and 
always understood the exemption to extend to freemen as fac- 
tors. — On his cross examination, he said they always charged 
the fartliings to their correspondents. 
[ 1?0 ] William Anderson's evidence was to the same purpose. 

He said, he had been a clerk to Alderman Nelson, who never 
dealt on his own account, but solely as a factor. That Nel- 
son's dealings were to a great amount, for that he sometimes 
sold 5000 <juarters in ^ da^, and he always liad the farthings 
returned. 

William Read, clerk to the defendant, said, at first, tliat 
the farthings were never allowed to factors, and that he would 
not have allowed theni if tlie persons claiming had declared 
that the com was consigned on commission. Put, on being 
pressed, he acknowledged that he never knew die question 
asked, whether the person claiming the farthings was, or was 
not, a factor. He knew Nelson to be a factor, and had re* 
turned the farthings to him, to the amount of «£* 100 in a year. 
When the demand of a return of the farthings was made, the 
freeman making the demand used to write thus (in what is 
called a certificate), *^for your humble servant,'' or, " on 
*' account of your humble servant '^ He knew that nineteen 
out of twenty parts of the com sold in London, was sold by 
commission, and he knew of no instance where freemen had 
paid the duty. He had known the duty amount to £i\QO in 
a year, but it was now reduced to X-00. 

Richard Reed said he was clerk to Messrs. Wear and Tay- 
lor, corn-factors. They had always paid the duty, before they 
took up their freedom, and never since. On proof of their 
being n-eemen, the farthings had always been returned, with- 
out further enquiry. — On his cross examination, he said, 
they always charged the farthings to their correspondents, in 

this 
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is manner; ** for the farthing,'* and not " paid for the 1779. 
Jnrtkmg.** ^^vw 

There was no evidence produced on the part of the de- Cocksedge 
fendant. ^ against 

His Lordship said, he had told the jury> that the iivhole Fanshaw. 
depaoded on the usage : that the factors charging their corre- 
spondents the farthings did not amount to a decisive acknow- 
ledgment^ that the city was entitled to diem. It might raise 
a question between them and their employers. The practice 
of sellii^ by commission, may have been as ancient as this 
duty; audy if in the original grant of the duty, there was an 
exemption as to all com consigned to freemen, such exemp- 
tion would be good. 

^ Wallace, Bolton, and BuUer, shewed cause against the new 
trial.— Tliey contended, diat the evidence was irresistible. The 
reason of the exemption, at first, might have been to encou- 
rage freemen to become importers of com, or to induce men 
to purchase die freedom of the city. It was not true, as had 
been urged, at the trial, that such an exemption was as broad 
as the grant; for non-freemen might import com, either on [ 121 ] 
their own account, or as factors; and diey, in either case, 
must pay the duty. 

Glynn, Serjeant, Dunning, and Davenport, in support of 
tne rule for a new trial, observed, that, if the plaintiff's claim 
were to succeed, the duty, which, according to Read's evi- 
dence, had already sunk from <£I100 a year to i!200, would 
very soon be reduced to nothiug. Some of the certificates 
read at the trial stated, in explicit words, that the freeman 
had tbe property of the corn in him, for the expression made 
use of v^'as, " being mine," or, " being my property,'' It 
was clear the collector had understood them all in that sense. 
The exemption claimed would amount to a breach of the 
oath taken by all freemen of London, viz. " Ye shall 
'^ colour no foreign goods under, or in your name, whereby 
^' the king, or this city, might or may lose their customs or 
*' advantages.'^ By ^* foreign goods,'' in the oath, were 
meant the goods of non-freemen, and the attempt of the 

f»laiutifF was to colour such goods, whereby the city would 
ose its customs. At all events, the plauitiff could not main- 
tain this action, for the money paid for the farthings by the 
captain of the vessel in which the com had been imported, 
if to be returned at all, must belong to the consignor, 
and was had and received to his use, not to tlie use of the 
consignee. 

Lord Mansfield,— This is a matter of value, and the 
question is of importance ; therefore the court will take time 
to consider of it. Independent of the oath, there is no 
doubt but that colouring goods would be a fraud. But die 
argument founded upon the oath turns in a circle. If the 

K 4 custom 
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1779* custom extends to factprs^ as well as to owners, then a person 

\^^^^^0^^ cannot be said to colour goods, unless he covers with his own 
CocKSEDGE name com, which he is neither owner of, nor employed to 

against sell as a factor. The words ''foreign goock," in tlie oath. 
Fan SHAW, certainly mean the goods of non-freemen. If anew trial 
is grapted, it can only b^^ either on the ground of apparent 
frauds or because such an exemption as is claimed by the 
plaintiff capnot be supported by any usage. To say this, 
would be to decide the cause completely against the plaintiff; 
whereas, if we should not grant a new trial, the city of 
London will not be concluded by the present verdict. 
They will only have tlie disadvants^e of a recent verdict 
against them, in case they sliould try the question again in 
another action. 

AsTON, Justicer^By the statute of 1 Hen. 8. c. 5. (m) it 
is enacted, " That no citiz^ of London, or other the king^a 

I 122 J a subjects inhabiting the Cinqtic-ports, or any other being 
^' free of pris^e or butlarage of wines, by grant, custom, 
^' or otherwise, custom no wines of any person or persons, 
*' not being free of any prisage or butlarage." By a charter 
pf 1 Ed. 3. the king b^d granted to tlie city of London, 
*^ Quod de vinis civium nulla prisa Jtat, sed perpetuh inde 
*' essent quieti." The object of flie statute of Hen. 8. 
clearly was to prevent tlie abuse of that privilege. Now the 
words in the path taken by freemen, have nearly the same 
import as to all goods, as those of the statute have as to 
wines; and when vie compare the words of the charter and 
of the statute togetlier, it seems that none but freemen, for 
their own wines, are exempted from prisage. In the case of 
T/te King ^ Waller v. Hanger, reported in Bulatrode (n), 
the question was, Whetlicr the defendant, as executrix of a 
citizen of London, was exempted from prisage of wine which 
had belonged to the testator, and was shipped hi his life-tiiiie, 
but not unloaded till after his death ? lliere was no decision, 
the court being equally divided ; but it is laid down by Dorf- 
deridge, Justice, (although he was of opinion with the defend- 
ant,) that, to be entitled to the exemption, the party must 
have the whole property (o). In the present case, therefore, 
if it stood clear of uninterrupted us^ige, I should Uunk there 
would be great deal in the objection. It is observable, that 
there are none of the notes or certificates w hich expressly and 
confessedly state tlie goods to have come to the parties as 
facte rs. The parol-evidence is, that the exemption docs 
extend to freemen-factors. The point to be dettrniiiied is. 
To what extent tlie constant usage has been carried? If there 
should be a new trial on tliat ground, die opinion of the 
court in granting it will not occasion any bias in tlie second 

Lord^ 
(w) f 6. (n) B. R.H.12 Jac. 1. 3 Bulst. 1. 

(p) Loc. cit, p. 17. 



IN THE NINETEENTH YEAR OF GEORGE m. itt 

Lord Mansfield, on the day followii^, declared the 1779.' 
opinion of the court as follows: ^ n^n/^ 

I left this question to the jury, on the foundation, that ori- Cocksbdgi 
l^inally, the exemption might have been as to all com con- against 
seined to freemen, either on their own account, or as factors. Fanshaw. 
As there were no traces on the subject, in writing, the ques- 
tion for them to try was, Whether the usage had been such, 
as to warrant both the claims? The evidence of us^e 
was extremely strong. It appeared, that, for fifty years, the 
privilege had been considered as extending, bonajide, to both 
cases ; and we csmnot suppose, that, during that time, one [ 123 ] 
half of the city were fools, and the otiier knaves. Witnesses 
swore that they always understood the exemption to extend to 
both cases. Several things which have been urged do not we^h 
with me against the u^age ; for instance, the argument drawn 
from the exemption relative to prisage, for the words creating 
that exemption expressly confine it to the wines of citizens-^ 
*^ Devinis civium^ Die oath proves nothing; because it 
still leaves the question to be. Whether this is colouring 
foreign goods, or uot ? The gradual diminution of the in- 
conae from this duty is equally iuconclusive. There has, of 
late, been a scarcity of com in England, and a great deal 
lias been imported from abroad, which is a thing formerly not 
luiQwn. Yesterday, after the argument, I revolved the 
question in my mind, on the nature of the claim, and the 
presumption upon wliich it must be supported ; viz, that the 
exemption might have commenced with the grant; and it 
3eemed to me next to impossible from the nature of the 
tiling. It is an exemption in favour of citizens, from a duty 
granted to the city of Ijondon. Such an exemption must 
*"elate to something which a citizen must otlierwise have paid. 
J3ut that is not the case ; for tlie citizen-factor woula not 
liave paid any thing. If tlie citizen-factor were to take the 
ib^iefit to himself, then the exemption would in truth operate 
9s a grant, for the owner would have the duty to pay, and 
Ijie factor would receive it, instead of the corporation. 
£ither the freeman must allow the farthings to his employers, 
^nd then this would "be au exemption in favour of owners, not 
fireemen, and inconsistent with the grant to the city, or else 
lie is entitled to receive it for his own benefit, and then it is 
^ grant to him. Therefore it strikes nie us a thing which 
^::annot be supported by way of exemption. This however 
is not an objection in point of law.' It is matter to be left 
^o a jiuy ; for, if they find the exemption to have constantly 
existed in point of fact, it must operate as evidence of a grant. 
Sut this distinction not having been particularly pointed out 
to the jury on the last trial, it is proper that the cause 
should be reconsidered, llierefore we are all of opinion, 
tiiat there should be a new trial. 
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The new trial came on at tke Sittings after Michatlnun 
Term, M Geo, d. when a verdict was agam found for the 
jdaintiff; and in Hilary Termj 17 Geo.S. a rule was ob- 
tained to diew cause, why the last verdict should not be * act 
aside, and a third trial granted, which aane on to be argued 
on the 6th February, 1777. 

Lord Mansfield stated the evidence on the second trial 
as follows : 

Benjamin Green said^ that the duty was always repaid to 
freemen; and no questions were asked, whether the com 
was their own, or Only consigned to them as factors. He 
had known fVormley, who was receiver of the duty for a 
lessee of the corporation, from the year 1700, and he had 
told him that the practice was always to return the far- 
things. Alderman Thompson and Sir Crispe Gascoigne 
were known to be factors, and they had £ returned; 

The method was, that the factor came and said, ^^ I am a 

corn-factor, tliere is die copy of my freedom, you will 

accept my bills, and return the fardiings-" Tlie under- 
standing of the jofficer was, that the factors, as such, were 
entitled to the return. He never knew of any suspicion of 
fraud or abuse. 

Joseph Fisher had known the trade 60 years; and, ia 
addition to his evidence on the former occasion, said, that he 
had heard many old people talk of the privilege belonging to 
Jree^actors. 

Ivilliam Anderson and Richard Reed gave the same testi- 
mony as on the former trial. 

Ail the plaintiff's witnesses said, that many factors had 
taken up their freedom for the sake of this privilege, and 
had paid the city i^SO for it. 

On the part of tlie defendant, the freeman's oath was 
read. 

William Read, who was now produced on the part of the 
defendant, said, that suice the matter had become a subject 
of dispute, they had understood the claim of exemption to 
relate only to com which was the property of the freeman 
himself. However, nineteen out of twenty of the dealers in 
com were factors, and so understood to be. There had 
been no dispnte till the present. He had conceived the re- 
payment of the farthings to factors, as sucli, to be wrong, 
and had mentioned his sentiments to the defendant, and he 
to the corporation, which was the occasion of the present 
litigation. 

One Gimbert said, he had been a foctor SO years, and a 
freeman part of the time. That he had been told, that if 
he were a freeman, he would be entitled to have the farthings 
returned, and yet to charge his employer for them. If he 
had not thought so, he would not have paid what he did, viz. 

£S0 
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£90 10». for his freedom. Wear (p) had told him, that he 1779* 
dioiight tliey were all forsworn -,* but, two or three years after- \^\0</ 
wards, Wear became a freeman, and then he looked upon Cocksedos 
die exemption as his right. The witness could not say he against 
was satisfied ; and, after some time, he used to write in his Fanshaw. 
certificates, ^' Receive such and such com, from such a [^125 ] 
" ship," without saying, " mine,** or ** my com/' He 
mentioned the tmth to the corporation, but they made no 
difference, whether the certificates were in one form or 
.another. 

Many notes or certificates were produced, in which the 
words concerning the com were, ^' is mine/' ^^ belongs 
" to me/' " on my account" ^^for your humble servant/* 
and there were none which specified tiiat the com was con- 
signed. 
After having reported die evidence, his Lordship said : 
For the plaintin it was contended, that the usage was evi- 
dence of an original grant from the crown or parliament. 
That, in the original grant to the corporation, there might 
have been a proviso, that, whenever com subject to the 
duty should be consigned to free-factors, they should be en- 
titled to receive the farthings to their own use. That, if 
there was any doubt whether that could be the origin of the 
exemption, it might have arisen from a subsequent grant by 
the city to the free-factors, or an agreement between the city 
and them. I told tiie jury diat the ground on which we 
liad granted a new trial was, an intrinsic objection to the ex- 
emption ; that the practice might have commenced in fraud, 
and yet have been carried on fairly afterwards ; that it must 
liave been an exemption as to factors, in the original grant 
to the city, or an original grant tp the factors ; that there 
could be no exemption, unless in favour of persons ether- 
ivise liable; but here the factor would not have been 
liable, but the owner, and lie was not exempted. As to its 
being a grant, I told them, I had never heard or read of such 
an instance as a grant to factors ; but that this was matter 
of evidence ; I did not know of any law against such a 
grant ; and, upon the whole, I left it to them to consider, 
whether they thought the usage coeval with the right of 
the city to tlie duty. Mr. Hal/ace suggested to me, 
that I had omitted the other ground, that the exemption 
might have originated in a subsequent grant from the 
city, or an agreement with them ; but, thinking this 
origin less probable than the other, 1 said no more to the 

Wallace, Bolton, and Bu/ler, again shewed cau^e. — Dun^ 
ning and Davenport on the other side. x 

For die plaintiff it was urged, that no usage was ever so [ 126 ] 
clearly established. There was no deception or fraud on the 

part 
(pj Mentioned supra^ p. 120. 
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1779 part of the factors, nor ignorance on the part of the city. 

^^^J The only ground left for the defendant was, the suppos^ 
CocKSEDGE ^possibility that this usage could have a legal origin. But 

against ^^ might be considered as beneficial to the citj% being aa 
Fan SHAW* encoui-agement to the importation of com, and there was 
nothing to hinder the crowu from granting part of a duty to 
a corporation^ and the rest to particular members of that cor- 
poration ; nor yvBB it impossible that tlie city, subsequent to 
the grant of the duty, might have agreed widi the freemen- 
factors, that they should have the duty on com cohsiguedf 
to them. The temptation, which this would hold out to 
purchase the freedom of the city, was. a reasonable induce- 
ment to such an agreement. In the case of The Mayor and 
Commonalty of Linn Regis v. Taylor, it was held to be a 
good custom, that freemen, being proprietors of ships, though 
not separately incorporated, might dig gravel in a manor 
M hich had been grunted to tiie corporation (a) ; and, in a similar 
case, a few years ago, it was ruled at Nisi Prim, that the 
resident freemen of Nezccasile might claim an exclusive right 
in the town moor, agaiast the members of the corporation 
at large. The objection, in the present case, arose, from 
confounding prescriptions and customs, the former of which 
must have a legal origin ; but customs needs not ; GatercarcCs 
Case (r), Finer, title Custom, Archer v. Bothenham (s). 
Day v. Savage (t), Potter v. North (n). All customs vaiy 
from the common law, and the very idea of a custom is, diat 
its origin cannot be traced. As to the supposition of fraud, 
the onus of proving lay upon the defendant, but diere was 
as much reason to presume fraud against the duty, as against 
the exemption. 

For tlie defendant, it was insisted, that the practice of 
the factors was nothing else but colouring tlie goods of non- 
freemen. All the notes held the corn out as the property 
of the factor. If the city did formerly know of the abuse, 
without correcting it, that was no reason why it should 
not now be corrected. While the frauds of the factors, 
were kept within bounds, they were not inquired into, but 

[ 1 Sr ] as they had increased so much to tlie detriment of the city, it 
had become necessary to check them. No questions were 
asked of the factors, because the notes were contrived to 
answer die questions which might have been asked. The idea 
of an exemption, which was the only ground on the first 

trial, 

r^; C.5. M. 35 Car, 2.3 T^v. l60. O) C. B. H, 4 J(u\ 1. 6 Cro. 59. b. 

Thcro must be some mistake in the CO C, B. H, 6 Ann, II Mod, 148. 

rrpoit of this case; for, though it . I61. 

states the whole court to have hold the (t) Hob, 86. 

custom good, it concludes that judg- fuj 1 P'entr, 383. 3S(>. 
nient was given for tic plaintiffs. 
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\ was abandoned on the second, as not capable of being 1779. 
♦ained; but the supposition of the privilege claimed, ^^^^^^^ ^ 
mrt of the original grant, was equally untenable, be- Cocksedgk 
' importation of corn into the city must have been against 
'1 earlier date than tlie existence of factors. It was Fanshaw. 
'^ of the corporation, that freemen should have an 

W% ' themselves, becu^use this rendered it a desirable 

■^^ 'ise the freedom of the city ; but it was not 

^^ It the free-factors should be entitled to re- 

^ V^ rn from other freemen, Mhich would be, in 

', if tho plaintiff prevailed; because tlie 
- -f a^ ^ the fartliiiig duty, which he must pay 

/^l 'I* ^0 ^e of the corn sold to other freemen, for 

9. was said, that, though factors might 

^ by a direct grant, the city might, iu 
Liut the objection was, that no possible rea- 
. ue imagined for such a grant in their favour, 
ugti a custom need not have a legal origin, it must not 
ne unreasonable, wiiich this was. llie cases cited were not 
similar to the present. T\iq Nezccasfle case had been com- 
promised, but there was nothing unreasonable in a custom 
for resident freemen to have an exclusive privilege, in what 
they only could use. In that case, ihe resident freemen did 
not claim a right of putting on the cattle of strangers^ nor 
did die freemen ship-owners, in the case in Levmz, set up a 
right to take ballast, in order to sell to other persons. The 
corn-factors are not admitted to their freedom under that de- 
scription, but belong to any company in which they choose to 
be admitted, — (the plaintifl* belonged to the Stationers' com- 
pany.) — ^The main argument for the defendant was, that 
all the proof which had been, or could be, produced, could 
not out-weigh the internal evidence against the ^ claim : 
and it could not, it was said, be fairly urged against the 
present application, that there had already been two con- 
current vei-dicts; for they had been given on dififerent 
grounds. 

Lord Mansfield,— The question, in this case, is. Whe- 
ther the freemen of London have a right to be exempted 
from the duty on all corn, whether cqps^ied to them as 
ftctors, or their own property? If there is no distinction, 
the plaintiff is entitled to recover, otherwise not. On tlie [ 128 J 
first trial, I tliought the evidence of tlie usage was very 
strong; and, as far as the memory of people living went, it 
was impossible to suppose there had been any fraud, llie 
internal objection, (though it had been mentioned by the coun- 
•el on the first trial,) not having been particularly pointed 
out, by me, to the attention of the jury, it was thought 
proper that the cause should be re-considered. On tlie second 
trial, the usage has been proved more strongly than before; 

and 
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1779. «nd tliere was no evidence diat the city had ever received, t^ 

\^sy^^ their own use, the duty on com consigned to freemen as fac- 
CocKSBDGE tors. It appeared, on the first trial, that the duty had di- 

against minished in its produce, ^fhere was no evidence of this on 
Favshaw. die last. The oath cannot avail the defendant, because tlie 
claim, whether well or ill-founded, is between the factor and 
his correspondent. He does not colour the goods. He 
takes the money to himself, and does not make a deduction in 
his account with his employer. As to the notes, whether 
they were fraudulent or not, must depend on the fact, whedier 
the claim was or was not kno\vn. Now it was as notorious 
that the com did not belong to the feurtors, as if the notes 
had expressly said so. Till this dispute, no questions were 
ever asked. The farthings were always returned to Nelson, 
who dealt so largely, and never but as a factor. Persons, 
who only dealt as factors, have paid ^30 for their freedom^ 
in order' to acquire this privilege. But the internal objection 
is, that the usage must have commenced in fraud some 
hundred years ago. This objection I cannot answer, aud I 
left it to Uie jury in the strongest terms ; but they have again 
found for the plaintiff. If I did wrong in leaving it to the 
jury, that would be a ground for a new trial. But I think I 
did right, and that this was not a subject for a special verdict^ 
being merely a matter of evidence. If the jury thought there 
was evidence of a grant to the city, but that freemen should be 
exempted, and should receive a farthing a quarter on com 
consigned to them as factors, I see no objection to it, in point 
of law. If wte were to grant a third trial, we might as well 
^nmt a fourth and fifth. There would be no end. The city 
will not be concluded by the verdict. 

Aston, Justice, — ^This is a point of an uncommon na- 
ture, but the usage is very strong. The expressions in the 
notes may be reconciled to the tmth. The only question 
now is. Whether the matter was fit to be left to the jury i 
If it was not, the last new trial ought not to have been 
granted. The court should have determined the cause. But 
I think the matter was proper for the decision of a jury^ and 

[ 129 ] that the evidence was suflScient in this cause — between a foo 
tor and the city^-collector. 

^ WiLLES, and Ashhurst, Justices, of the same opi* 
nion. 

The rule was accordingly discharged ; but, the city not 
being satisfied, they still refused to return the farthings^ 
and the plaintiff was obliged to bring another action, lliis 
second action coming on to be tried, at the Sittings after 
last Michaelmas Term, the evidence for the plamtiff was of 
the same sort and import, with what has been already stated^ 
but more correct, explicit, and circumstantial. Ilie de- 
fendant now demurred to the evidence ; and, this day, the 

V demurrer 
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demnrrer was argued^ by Davenpor/"^ for the tlefendanty and 1779. 
Wood, for the plaintiff. v^v^ 

Davenport divided his argument into five pcHnts, or heads : Cocksedok 
1. He contended, that, from the nature of a demurrer to against 
evidence, and upon the evidence put on the record, the court Fanshaw. 
might, and ought to, disbelieve that the usage had been im- 
memorial ; 2. He then endeavoured to shew, that the claim, 
whether as founded on an exception or proviso in the ori- 
ginal grant, or as a trust, or otherwise,^^ could not have had 
a l^al origin in respect of the persons of the claimants; 
3. In respect of those who receive the duty ; 4. In respect 
of those who pay it; Nor, 5. in respect of the nature 
of die duty itself. — 1. As to the nature and effect of 
a demurrer to evidence, he said, he knew no difference 
between thaty and a demurrer to pleadii^s, except 
that in the case of the latter, you adlmit, at first, the 
truth of the facts pleaded; and, in the former, yoo 
first put the party on the proof of tlie facts. That, when 
the &ct8 are proved, you deny, on a demurrer to evidence 
as you do on a demurrer to pleadings, that the inference con- 
tended for, follows from the facts alleged. But he insisted^ 
diat although a demurrer to evidence admits the jtruth of all 
the particular facts, it does not admit tlie conclusions in point 
of fact, more than those in point of law^ which the party 
oftering the evidence contends for ; so tliat, (as he conceived,) 
a demurrer to evidence may l^e maintained, even where there 
is some part of the evidence which might be left to a jury* 
This, he said, appears from the form of the words used, 
which are, ^' that the evidence is not sufficient in law, to 
*^ maintain the issue :" not, ^^ that there is no evidence pro- 
^ duccd in support of the issue/' That, in this respect, the 
effect of such a demurrer differs from a special verdict, and 
that it may be used where the party demurring is unwilling to 
trust the jury witli the inference in point of fact. As au- 
thorities m support of this doctrine, he relied on what is* r 130 1 
said in the First Institute (v), in Baker's Case (w), in 
Jtemj^er v. Fogossa (x), and on the precedents in RastaW% 
JEotnes, title hvidence (y) ; and he contended, that, accord- 
iag to the definition he had given, he was entitled to argue, 
^diat the particular facts sworn to, did not establish the ge- 
3ieral fiurt oi an immemorial and uninterrupted allowance of 
the farthings to freemen-factors upon com consigned to 
them, and not their own property. He urged, on this 
liead, the appearances of iraud, in the various and ambi- 
Suous phrases and expressions which were used in the 
iiotes or certificates. — 2. He said the usage, if in point of 

fact 

Cv) Co. Littl. 72. a. fx) M. 2 Edm. 6. Pltwd. l. 

(w) B. R. T. 42 Et. 5 Co. a. (y) P. 317. ^. to 3ij. b. 
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177d* fact it had been immemorial, could never have had aconi'*' 
\^m,^^^^ mencement such as to establisli a right in point of law, in 
CocKSEDGE respect of the persons claiming. It was now agreed, that 
against the foundation of the claim must be considered as a grant ; 
Favsiiaw. but freemen-factors were not persons capable of a grant. 
Tliere was no such class of men existed till after the time of 
Richard I. There was no evidence of their existence at 
that period, nor was it possible ; for the commerce of porn 
must itself have originated in later times. Corn-factorSi 
even now, have no permanent character, and are not created 
by the city, by the crown, nor by any other legal authority, 
being the mere temporary creatures of their employers, who 
may destroy their existence when they please.— yS. As to the 
persons receiving the duty, it was impossible, he said, to be* 
lieve that there could ever be a legal commencement of an 
usage, by which tlie corporation of London were to become 
the trustees, or agents and collectors, for such a fluctuating 
and uncertain class of individuals. The city appoints, and 
pays tlie collector, and the factors do not at all contribute to 
the charges of the collection. — 4. As to the employers, who 
were to pay this duty, the same absurdity arose when they 
were considered, because it could not have been supposed 
that they would employ factors who were entitled, over and 
above the allowance paid them as such, to levy a duty upon 
the goods consigned to them. There was no consideration 
moving from the factors, to the owners, to entitle them to 
such a duty. — 5. As to the nature of the duty, being a port- 
duty, and paid on account of the maintenance of the quays 
and harbour, he thought that was equally inconsistent with 
the idea of a grant to the free-factors, for there is nothing 
done by them to support, or benefit, the harbour. Upon 
the whole, he concluded, that the claim could never have 
r 131 1 ^^^ ^ legal commencement, bdt must have originated, 
*- '' either in fraud, or, at best, in mbtake, by confounding 

the com belonging to freemen who happened to act as 
factors, and that consigned to them on account of other 
persons. 

fVood, for the plaintiff, — 1. Denied Davenporfs definitioii 
of a demurrer to evidence, and insisted, that it admits all 
matters of fact which a jury mi^ht find, and only brings die 
decision, upon the inference m point of law from those 
facts, before the court. If it were otherwise, he said, a 
. party might, in every case, take away the trial of the cause 
from the jury, and vest it in the court. The evidence of die 
usage was not ouly such as was to be left to a jury, as the 
court indeed had deciiled on the motions in the former action, 
and which was, on the present occasion, sufficient for the 
plaintiff, but was extremely strong and satisfactory. To say, 
whether the allowance constantly made to factors, was ob- 
tained 
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teined by frauds was directly and exclusively the provmce of 1779. 
the jury, but there was no pretext for supposing fraud.— i^ _^_^ 
2. He insisted, that the actual existence of the usage or Cocksedgi 
custom being admitted by tlie demurrer, it was certainly such 
as might have a legal origin in various ways. If the cro>Mi, 
in the original grant of the duty to the city, had inserted a 
proviso to this effect, " but we will and ordain, that the free- 
men of the city of London shall receive to their own use, 
that part of the duty which shall arise upon corn con- 
*' signed to them," there was no doubt but that such a pro- 
viso would have been good, in law, to entitle them to such 
part of the duty. The king might have granted it, as an en- 
coitragement to them to import com for the supply of the 
city. It is not at all an unusual thing for a particular part 
of a corporation to be entitled to rights or privileges to the 
exclusion of tlie rest, and to prescribe for them through the 
intervention of the whole body. This appears from the case 
of Mel/or v. Spateman in Saunders (z), where a burgess 
of Derby prescribed in a right of common, through the 
medium of the corporation ; and from ^Brooke, title Pre- 
scription (a). ITie custom might also have arisen, by a sub- 
sequent agreement between the city and the free factors. It 
ivas not necessary for the plaintiff to shew the exact origin ; 
it being sufficient for him if there was any possible legal com- 
mencement of such a privilege. 

Lord MAnsfield, — ^The foundation, upon which the 
plaintiff rests his title, is this ; that, by immemorial usage, 
to which there has been no interruption since the time of 
Richard I. freemen-factors have a right to take, to their 
own use, that part of the farthing duty which is paid for 
com consigned to them. The defendant denies the fact, 
and says, mere is tto such usage or custom. I speak to 
the fact now ; the legal objection I will consider by and 
l>y. But this is the fact upon which^ the parties are at 
issue; and this is to be tried by the jury. Nobody else 
can try it; because it is a conclusion of fact from the 
evidence. Almost all the objections tliat have been made, 
are such as were very proper to be stated to a jury, to in- 
duce them to doubt of tlie fact of such immemorial usage; 
to induce them to conclude that it began in fraud, or mistake ; 
that it could not begin in the way in which it is claimed ; 
that such an usage could not possibly be immemorial : and, 
on the second trial, all this was strongly put to the jury. 
But, what is now brought before the court on this de- 
3Qiirrerf Not a question, whether die evidence was sufficient 

to 



[ 132] 



CzJ B. R. M. 21 Car. 2. 1 Saund, 339- 343 

(a) pi. 28. 

Vol. I. L 



152 CASES IN EASTER TERM 

1779. to satisfy the jury of the fact of the custom^ for, by the dc-- 
v_^^^^ niurrer, the defendant admits every fact which the jury 
Cocks EDGE could have found upon the evidence. The only question be- 
agaiiibt fore the court, is, Whether, supposing the fact to be as tlie 
Fan SHAW, plaintiff contends, and that, hnmemorially, without any 
exception since tFie time of Richard I. tlie usage has been 
for the freemen-factors to receive the fartliings, such usage* 
could, by any possibility, have a legal commencement f The 
plaintiff vi'as not bound to find out \Yhat the actual commence- 
ment was,. because it has exbted from time immemorial^ 
'The city itself has no writing, or grant, to shew. ITiey only 
«a^, the du^ has been paid to them as a right, time out of 
mind, by all but freemen for their own com. Tlie plaintiff 
says, there is another qualification : '' It has not been paid by 
*' freemen-factors for com consigned to them ; they have al- 
'* ways enjoyed that privilege,'' If, by no possibility, such 
a privilege could have a legal commencement, then, to be 
sure, the fact of its existence does not decide the question ; 
because in point of law, tliat does not establish the right; 
but the rule of law is, diat wherever there is an immemorial 
usage, the court must presume every thing possible, wliich 
could give it a legal origin. Whether probable or not, is for 
a jury to decide. Now, why is it not possible that, in the 
original grant, the crown may have said, for the purpose of 
encouraging persons to take up their freedom, that no free* 
man should pay the duty to the city, either for his own com, 
£ 133 ] ^r f^^ <^orn consigned to him as a factor? Would such a 
grant be void i Certainly there may have been such a grant. 
But, fiirther, in cases of this sort, an act of parliament may 
be presumed* Many, if not all the usages and customs of 
tlie city of London, are confirmed by act of parliament. Or, 
the privilege may be founded on a bye-law, made before 
time of memory. Suppose, after the grant to the city, there 
had been a bye-law made, by which, for tlie purpose of en* 
couraging factors to become free, and by tliat means, intro- 
ducmg the com trade, the corporation gave tliem, when free- 
men, all the farthings arising on com consigned to them; 
surely there is nothing impossible in tliis ; and there is a colour 
for supposing that to be the ground, from the evidence ; be 
cause u is in proof, tliat the factors purchase the freedom 
on purpose to acquire the privilege. The only point now 
before tlie court was very fully considered, upon the se- 
cond motion for a new trial, and we were all of opinion, that, 
if supported by immemorial usage, it was impossible for 
the court to say, that the privilege could not have a legal com- 
mencement. 

WiLLES, Justice, — I am of the same opinion, for the* 
reasons which my Lord has given. As to one thing urged 
by Mr. Davenport, viz. that there could b'e no cora-factors 
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in the tune of Richard I. though, periiaps, tliey did not then 1 779, 
exist by that name, yet, as London was a flourishing city long s^v^^^ 
before that period, it must hare been supplied with com in Cocks edgb 
great quantities; and it would be absurd to suppose that the against 
growers themselves brought their own com from all parts of Fansuait. 
the kii^om to the London market. When diey did not 
come themselves, they must have employed factors, agents, 
or consignees, to sell it for them. 

AsHHUEST, Justice, — I am of the same opinion. The 
question now before us, is precisely what was decided on the 
last motion for a new trial. The opinion of the court then 
was, that the custom might have a legal commencement. As 
to the evidence, there is certainly enough to have warranted 
the jury in inferring, that the usage had existed as fiEu* back as 
the time of memory. Tliere was sufficient to be left to a 
junr, and that is all that is requisite. 

' BuLLER, Justice, — Though Mr. Davenport divided his 

argument into five parts, it seems to me, that there are but 

two questions in the cause. The first. What is the nature of 

m demurrer to evidence ? the second. Whether the custom set 

forth in this demurrer-book, as stated by the plaintiff's coun- 

-ad, be, or be not, good in law? With respect to the first, 

1 think Mr. Davenport has gone a great way too far. It L *^^ J 

ia the province of a jiuy, alone, to judge of the truth of 

ficts, and the credibility of witnesses ; and the party cannot, 

l>y a demurrer to evidence, or any other means, take tliat 

province from them, and draw such questions ad aliud exa» 

^nen. I think the plain and certain mle is this : The demur* 

^Uter admits the truth of all facts, which, upon the evidence 

stated, might be found by the jury in favour of the party 

-oflfering the evidence. Mr. Davenport puts the case of a 

<9pecial verdict, and says, the reason for a demurrer to evidence . 

is, that die party demurring does not chuse to trust the jury. 

Hn a certain degree that is tme ; but the reason of not trusting 

^e jury is, because they may, if they please, refuse to find a 

^a special verdict, and then die facts never appear on the re- 

-^cord. But whether die case comes before the court on a de- 

to evidence, or on a special verdict, the law is the 

Now*, if this cause had been put into the shape of a 

jpecial verdict, what must have been stated on the record? 

^Thc jury could not find all the evidence set forth in the de- 

3nurrer, but must have pronounced upon the fact, whether 

^or not such an immemorial custom had existed, and then 

^t would have been for the court to decide, whether 

mmidi a custom was good ^n law. I agree with Mr. Wood in 

^Mn» definition of a demurrer to evidence ; and I am clear that 

"^lere was sufficient to be left to a jury, and, therefore, on 

"^the first question, there seems to me to be no doubt at all. 

-<A8 to the second^ though I have no doubt in my own mind, 

L 2 yet, 
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yet I have known so much of the cause before, that I pur* 
posely avoid giving any opinion upon it. 

Judgment for the plaintiiF [6]. 

[5] Upon this judgment, the do- fendant; and T. 21 G. 3. by Daven- 

fondant brought a writ of error in the port for the plaintitf in error, and 

Excheqyer Chamber, where the cause Chambrc for t lie defendant. It now 

has been twice ar*;ued, viz. M, 21 stands for judirmont. {Vacation yxiX^T 

Geo. 3, by Adair, Serjeant, for the T. 21 Geo. 3.) [t50]. 
plaintift'in error, and JFood for the de- 



ft 50] In E. 22 Geo, 3. the Judges 
of the Common Pleas, and the Barons 
of the Exchequer, delivered their opi- 
nions and reasons, seriatim; when 
they were all of opinion with the 
Court of King's Bench, except Ej/re^ 
Baron; and, accordingly, the judg- 
ment was affirmed. Afterwards, a 
writ of error was brought in the House 
of Lords* where, after the case had 
been argued at the bar, the following 
questions were put to the Judges ; 
viz. 1. Whether the evidence and 
facts admitted, upon which this de- 
murrer has been joined, are sufficient, 
in law, to maintain the issue for the 
defendant in error? 2. Whether, if 



the evidence be insufficient, or uncer- 
tain, a new venire ought to have been 
awarded ? 

Gould, Justice, (in the absence of 
Skymicr, Chief Baron, who was con- 
fined by indisposition,") delivered the 
unanimous opinion of the Judges 
present, {Eyre, Baron, being one,) 
upon the first question, in the affir- 
mative; and submitted to the House, 
that, the first question being so an- 
swered, any answer to the second was 
unnecessary. Upon this, the judg- 
ments of the Court of li. R. and 
Cam, Scacc, were (5 June, 1783,) una-* 
nimously affirmed. 



[ 135 ] 

Wednesday, 
Siith April. 

A derical mn- 
take may be 
amended in the 
return to a man- 
diunm, after the 
re lurn has beea 
filed [F]. 



The King against the Mayor and Bur- 
gesses of Lyme Regis, on the prosecu- 
tion of the Honourable Henry Fane. 

A Mandamus having issued to restore the Honourable 
•^^ Henry Fane, to the office of a capital burgess of the 

borough 



[f] It seems this doctrine is to be 
extended beyond clerical errors, but 
it is a subject for the discretion of the 
Court. There is no certain rule, but 
the .principle is, ** that an amend- 
** nient shall or shall not be permitted 
<* to b6 made as it will best tend to 
** i/ie furtherance of justice,^ per 



Lord Kenyon in The King v. The 
Mayor, S^c. of Grampound, 7 T. R. 
699i in which the court refused to 
permit the defendants after verdict 
on a traverse to a return to a manda- 
mus to make amendments verifying 
the description of the condition of the 
borough. 
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borough of Lyme Regis, the corporation returned, That one 1779. 
CoadCy one of the capital burgesses, had exhibited " certain v^v^^ 
*' articles of complaint agamsf Fane: that, by *' the said The Kino 
*' articles of complaint,*' he had charged him with having against 
been duly summoned, and having neglected to attend the Ltmb 
corporate meeting, for the election of a capital burgess ; and Regis. 
that, by " the said articles of complaint,*' he had also 
chained him with non-residence, and neglect of his duty as 
a capital burgess : that it was ordered, that a copy of the 
said articles should be given to Fane, and that he should 
liave notice to appear, at the next meeting of the mayor and 
burgesses, to answer the several articles against him, in the 
said complaint contained, and to shew cause, why he should 
not be removed and displaced from his office : that the copy 
and notice were served : that a meeting was had, where he 
appeared, and was charged with, and accused of, the non- 
residence, absences, contempts, neglects, breaches of duty^ 
and misbehaviour, specified and contained in the said several 
articles of complaint so exhibited against him. That the 
meeting heard evidence in support of the '* said several ar>- 
^ ticl^* mentioned and contained in the said complaint, 
and in Fane's defence, and, also, what was alleged by him 
and his counsel why he should not be removed from his of- 
fice of capital burgess, ^* for the several matters in die said 
'* articles of complaint mentioned ;" and, thereupon, it was 
adju(%ed, that he was '* guilty of the non-residence, al>- 
" sences, contempts, neglects, breaches of duty and misbe- 
" haviour^ and other matters obieited and charged again9t ^ 

*' him, in and by the second and, fourth articles of the said 
" complaint;'* and that, thereupon, they had resolved to 
remove him from his office ; and had removed him ; and that he 
had not been elected since ; so that they could not restore him. 
This return had been tiled last term. The defendants, 
afiterwards, discovered tliat Uiey had, in that part of it which 
stated the conviction, set forth, that the prosecutor had been 
found guilty of the charges in the third ajid fourth articles, [^36] 
without having stated, in the preceding part, that the com- 
plaint consisted of four articles ; that, on the contrary, by 
the recital of the complaint in the return, it seemed rather to 
l>e stated as containing only two ; and that it did not 
therefore certainly appear, that the articles on which Fane 
MfB8 convicted, were the same which were set forth as con- 
tnioing the accusations against him. A motion was, there- 
fore, made this term, (on Monday the 26th of April,) and 
^ rule granted, to shew cause why the defendants should not 
l>e at liberty to amend, by inserting the words, " second of 
^Ae/* and *' fourth of the," in that part of the return which 
^^ recited the articles on which he was accused, so as to make 
•* it run thus, " and, by the second of the said articles oi 

LS '* complaint^ 
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] 779, ^' complaint^ charged and accused the said Honourable Henry 

v^^^^,,^ Fane,'' 6ic. and again^ " and bt/ the fourth of die said articlet 
iTbe KiN0 ^f complaint;' &c. 

against The Solicitor General, Dunning and Rooke, now shewed 

Lyme cause. — ^^lliey said^ enquiry had been made at the office^ and 

Rf oxs. that no instance could be found, where the court had per- 
mitted a return to be amended after it had been filed , and^ 
thereby, made a record of the court. That the case of the 
amendment of a return in Shower (b) (which liad been cited 
when die rule was obtahied), was upon a motion which 
did not appear to have been opposed, and it did not appear 
that the return, in that case, had been filed. Tliat, in the 
case of Lepara v. Germain (c), after a plea in abatement on 
the gromid of an erroneous addition, viz. tliat the defendant 
had been stated as Knight, instead of Knight and Baronet, 
tlie court refused to permit an amendment, by inserting the 
words '^ and Baronet/' altliough the proceedings were all in 
paper. 

Bearcroft, in support of the rule, relied upon an affidavit, 
which stated, that the omission of the words, now prayed to 
be inserted, had arisen from a mere mistake of the gentleman 
who setded the draught of the return, and who had struck 
his pen through those words. 

Lord Mansfield^-— It is very essential to the administra- 
tion of justice, that slips, or mistakes of the pen, ahouM 
not be fatal. I am satisfied this is a mere blimder, and not 
a trick ; and the amendment suggests itself upon inspection. 

[ 137 ] A^ the return stands at present, it is nonsense. There is no 
case cited, where the court has refused to amend such a mis- 
take, although the return has been filed. The case in Shower 
seems to be an authority to the contrary. 

The rule made absolute ; the defendants undertaking, if an 
action for a false return should be brought, to take short no- 
tice of trial, and not to bring a writ of errorj if there ahoolll 
be judgment against them [4]. 

(bj Rex V. Mayor of Chichester, T, and granted at the same time with 

JF, Sf M, I Sh, 273. this. The returns were the same, (mii- 

CcJ E. 2 Ann, B. K. 1 Salk, 50. tatis nwtafidisj and the mistake in 

[4] There were four other returns, the draught had been copied in all of 

to diflferent writs oUaafidanivs; in which them. — Vide supra, Richards v« Brtnon, 

bimilar amendments \verc mu\cd for, p. il4 to 11$. 
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1779. 



LoNGCHAMP against Kbnny, Ipru!^''-''' *^** 

'T'HE plaintiff was a waiter atone of the great subscrip- If one person 
^ lion-housesy or clubs, in St. Jamais Street y of which sion'ofgwdsen- 
the defendant was the master. Each of tlieni had received, trusted to ano- 
fronoi Mrs. Cornel t/s^ a number of masquerade tickets^ to at" fi^ed price, 
dispose of, for which they were to accomit, after the mas- and, atthetime 
querade, by paying the value, or returning tlie tickets. ][l?i^Vbirwr-dcU- 
Kevmy had got possei^^sion of one of the tickets which had vered, oV the 
been "delivered to Longcliamp^ and, when Mrs. Cornelyis Jol'^^^^cAo 
agent came to demand an account of Lon^cliamp^ tickets, do either, and 
he was told, by Longcliamp, that Xeiiw^ nad had one of *^hom'^t'hcy*wer* 
them, and he must pay for it. Upon this, tlie agent went entrusted, being 
and made a demand on KemiVy who said, ^' Well, if I had »>»fea»«"*=J ^*t»» 

... , li^t \ ^ $•!•<. an action, nays 

** It, what then r Oo to the person who received it of you, the fixed price 
** and let him pay you-" Lontfchamp was tlien threatened *° \'*® owner, 

. , .1*11 ®- 1 ^ *■ • /I 1 f such person may 

With an arrest, on whicli he paid nve gwneas, (the value of recover the sum 
the ticket,) to Mrs. Corneli/s, and then brought this action ag^jn^t him who 
i^inst Kenny, The declaration contained a count for money oTthonrin'aM 
nod and received, one for money paid, laid out, and ex» 5^°"J[°' ^"'^ 
pended, and one for money lent. The cause was tried ^at —perha^hioiit 
fVestminster, on Thursday the 18th of February 1779, be- &» »«>«<2f P«^ 
fore Lord Mansfield. Tlie plaintiff, besides the above 
facts with regard to the ticket, endeavoured to prove a sum of 
money due for wages, but, there being no comit for wages, nor 
for work and labour, it seemed clear that he could not recover 
on that ground; and, the jury having found a verdict for him, 
Mrith five guineas damages, they mentioned that diey found 
this sum expressly for tlie ticket. It appeared, that the de- 
fendant was apprised, that the plaintiff meant to sue him for 
t:lie value of the ticket, and that he came prepared to resist [ ISS X 
^hat demand. Lord Mansfield, at the trial, expressed 
Sreat doubt, whether tlie action could be maintained, either 
^n tlie count for money paid, (on which the plaintiff's 
c:ouasel relied,) or on that for money had and received. He 
ciaid, he would reserve the question, for the opuiion of thie 
c:ourt, on a motion for a non-suit — (It was clear that none of 
^he evidence applied to the t:ount for money lent.) 

Dunningy and Cozcper, now shewed cause against setting 
«»ide the verdict. — Behrcrqft, and Mingay, on the odier 
side. 

For the defendant, it was contended, tliat trover was the « 
proper fofm of action. In a count for money paid, the 
words, *' at the defendant's special instance and request,'* 
are not mere words of course. There must be a privity in 

L4 th 
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1779. 

Long- 
champ 
against 
Kenny, 



[ 139 ] 
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the transaction^ between the parties^ in order to support such 
a count ; and^ as to the count for money had and received, 
though sucli privity is not necessary to support that, yet it 
must appear^ that money^ which ought to have been paid to 
the plaintifT^ had, in fact, been received by the defendant. 
In this case, there was no proof tliat the ticket had been sold^ 
or any money received for it, by Keunif, 

Lord Mansfield, — It is certain, that, where the de- 
mand is for a specific thing, an action cannot be maintained 
in this form. Great benefit arises from a liberal extension of 
the action for money had and received ; because the charge 
and defence in this kind of action, are both govcnied by the 
true equity and conscience of the case. But it must not be 
carried beyond its proper limits (b). ITie plaintiff must never 
be permitted to turn the genendity of the count into a sur- 
prize upon the defendant, by deserting the ground which the 
defendant was led to think the only matter to be tried, and resort- 
ing to another, of which he could not have the least suspicion. 
If the present action had been brought without notice of the 
nature of the demand, I should have tliought it could not 
have been supported. But, here, the defendant came pre- 
pared. If he sold the ticket, and received die value of it, it 
was for the plaintiff's use, because the ticket was his. Now, 
as the defendant has not produced the ticket, it is a fair pre- 
sumption diat he has sold it. [f 1 j. 

AsHHURST, and Buller, Justices, were uiclined to 
think, that the evidence would have supported the count for 
money paid. Ashhurst, Justice, compared this case to 
that of a surety, who, by paying the debt for the principal, 
saves him from being sued, and who can maintain an action 
against him for money paid. In like manner, he said, the 
plaintiff here liad paid the five guineas under a compulsion 

brought 



(bj Vide supra, Weston v. Dowries, M, 15 G. 3. p. 23, 24, 



[f 1] In Leenf v. Goodson, 4 T. R. 
688. where goods distrained by plain- 
tiff upon his tenant for rent were re- 
turned by him to defendant on his 
promising to pay the rent, it was held, 
that a count for money had and re- 
ceived could not be supported ; and 
this case being cited* the court distin- 
guished by ofeerving, that here the 
ticket was delivered for the purpose of 
being sold, whereas the pictures in 
tbat cf^ were taken by defendant to 



prevent a sale. In UliitxDeU v. Ben^ 
nett, 3 J5. 4- P. 559. the court ob- 
served, that here there was abundant 
evidenceout of defendant's own mouth, 
that he had received the price. This 
seems the true ground on which tfcc 
case is to be supported. See the opi- 
nion of Wilson, Justice, in Israel v, 
Douglas, 1 H. Bl. 239. where he 
holds it necessary that money must be 
actually received, to make a defendant 
liable in this form of action. 
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brought upon him by the defendant [f i]y and had diereby 
saved him from an action. But they gave no decisive opi- 
nion on that point ; being clear, that the count for money Lono- 
bad and received was maintainable. champ 

The rule discharged. against 



GooDTiTLE, Lessee of Fowler, and Another, ThuAday. aoih 

against Welford. ^^** 

npHIS was an ejectment, in which the lessors of the plain- An executor who 
-^ tiff claimed under the will of one Elizabeth Bezfey. ^uniweft,"i» » 
The actioh was tried before Lord Mansfield, at West^ competent wit- 
minster, at the Sittmgs after Xzst Hilary Term, and one ° nity^cS'Th^ ^ 
Hearle, who was named executor in the will, and was also testator.— If » 
devisee of a reversionary interest, expectant on an estate for f*tc«Sted*cxe- 
life, in some copyhold lands part of the estate devised, was cuu a surrender 
called, on the p«ut of the plaintiff, to prove the sanity of the j'^ttJ^I^'h^^n^ 
testatrix, which was impeached by the defendant. To obviate be examined m 
the objection of interest, he had surrendered his estate in the Ji,o*^h7bc^iw 
copyhold lands to the use of the heir at law, but he had re- renderee, &c 
ft»ed to a<^cept the surrender. th^"»ar^ ^Sr 

The coiuisel for the defendant insisted, that Hearle was reieaM. 
an incompetent witness ; 1 . Because the surrender was in- 
eflectual, and did not extinguish his interest, not having been 
accepted ; 2. Because he had acted iu the executorship, hav. 
ing paid different legacies, and, therefore, had rendered him- 
self liable to be sued, if the will should be set aside. 

Lord Mansfield over-ruled both objections, and, the 
witness being examined, the jury were satisfied of the sanity 
of the testatrix, and found a verdict for the plaintiff. 

On a rule to shew cause why there should not be a new 
trial, which came on to be argued this day, Bearcroft, Dun^ 
wng, and Bolt07i, were of counsel for the defendant. The 
Solicitor-General, and Lane, for the plaintiff. 

For the defendant, besides the two objections to Hearle'u 
evidence which had been made at the trial, it was now con- 
tended, that, as executor, he was entitled to the residue of 
the personal estate not disposed of by the will, and was, 
therefore, interested, on that account, to support it. One 

clause 



■* 



[r 2] S. P. Exall v. Partridge, 8 T. thority. Could the count for money 

-^.308. But query if the principle paid have been supported on an «zw 

applies to the present case. Here is press authority from the answer made 

■^o privity between the plaintiff and by defendant to the agent ? 
^^fendant to support an implied au« 
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1779, clauM in the will was 'm the fcdlowii^ words, ^' I devise and 
\^s/<^j '' bequeath to JE. Lawrence all the i-est of my goods, plate, 

GooDTiTLE " ond cloatlu;' and it was contended, that, although the 
against words " goods" had it been used alone, would perhaps have 

WgLfO&n. comprehended tlie whole pA-sonal estate, yet it appeared by 
the subsequent words, that it was only used to express a 
specific legacy, and tlierefore the rest of the personal estate 
would vest in tlie executor, who had no legacy given him, 
which could raise a resulting trust in favour of the next of 
'kin. — ^To shew, that nodiing passes by a release or surrender, 
miless accepted by the person in whose favour it is made, 
they cited Ferkins, title Surrender (c), and S/tephard, same 
title (d). ; . . 

For the plaintiff^ in answer to tlie objection that Ilearle 
might be liable to be sued for what he had done in the cha- 
racter of executor, if the will were set aside, the case of 
Lowe v. Jolliffe (e) was relied upon, where one Dovey, an 
executor who had released a legacy given him by the will, 
and, therefore, took no beneficial interest, was admitted, on a 
trial at bar, to prove the testator's sanity, although he was 
objected to, on the general ground of his being liable to be 
sued for his acts as executor, if the will should be set aside, 
and, also, because he had actually sold a set of chambers 
which had belonged to the testator, and was, therefore, an- 
severable to the purchasor for the title. 

The counsel for the defendant said, that, in the case of 
Lowe v. JolUffe, the purchaser of the chambers was in court 
at the trial, and, upon the objection being made, oflered to 
release to Doveyj and that Dovey was only admitted as a 
witness in consequence of that ofter [1]. 

Lord Mansfield, — ^This will hus been tried three or 
four times ; and there have been contradictory verdicts. On 
the trial, in the present instance, ttie jury were satisfied. But 
a motion has been made for a new trial, not on the merits, 
but on the incompetency of a witness. When the witness 
was produced, the counsel for the plaintiff read his surrender 
of the copyhold estate left to him by the will, but it was ob- 
jected^ that this surrender had not been accepted. — ^The wit- 
ness, on being questioned, said, he had acted as executor, 
and that the h^atees had received their legacies under the 
[ 141 ] ^vill. On this ground also, it viras conten<tod, that he wa^ 
interested, because, if the will should be set aside, he would 
be answerable for having acted de son tort. But he was not 
objected to, at the trial, as being entitled to the residue of 
the personal estate. Now, on such a mbtion as the present^ 

no 

• • • • 

. (cj §608. [1] Qk. For, according to the re- 

{dj Shegk. Touchst, p.' 307- port of the case in 1 Blackst. the:- 

(e) JB.K.E. 2G. 3. Since report- court thought there was no occasia 

edy 1 Blackst. 265, for the release ; loc, cit, p. 366. 
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no objection to a iivitness diould be receiiied Mvhich was not 1779. 
made at the trial. If this new objection had been made then, s^v^ 
it might perhaps have been shewn, that there was no residue, Goodtitli 
or a release might have been given, S^c^ — As to the odier against 
objections, 1. The bequest to the witness would certainly Welioep* 
have gone to his competency, if he had not parted with his 
interest; but, as he has parted with it, as far as depends upon 
him, third persons have a right to his testimony, and the 
surrenderee shall not deprive them of it, by refusing to accept 
the surrender [<& 1]. £. It is contended, that, in an action 
concerning land, an executor is not a competent witness, be- 
cause he may be sued for his administration of the personalty. 
But he certainly has no immediate interest in the action; 
and I remember its being determined by Lord Hardwicke^ 
on a petition for a commission of review, and afterwards 
by the Jdelegatesy that it is no objection to an executor's tes- 
tunony, that he may be liable to actions as executor de son 
tort{<ar 2]. 

WiLLES, Justice, — It is clear that an executor in trust 
may be a witness [f 51]. If the testator had stopped at the 

word 



[<t> 1] Bent. v. Baker, B, R. H. 
19 Geo. 3. 3 Term Rep. 27. 35. [f 1]. 

[<» 2] Vide Bailie v, Wilson, Ji5 
Jan. 1744, cited 4 Bvrr. 2254, 2255. 

[t 51] In Goes v. Tracey, Cane, M. 
1715, Lord Cowper determined, ** that 
^ a grantee, when he appears to be a 
" bare trustee, is a good evidence, to 
" prove the execution of the deed to 



" himself." 1 P. WUl. ^B7. «90. 
<£>* And, in Fountain v. Coke, B, R. E. 
26 Car. 2. 1 Mod. Kyjf. it is said by 
Lord Hale, *' an executor may be « 
*' witness in a cause concerning the 
^^ estate, if he have not the surplusaga 
'* given him by the will ; and so I 
have known it adjudged.'' [f 2] 



<( 



[p 1] In which it was held that, if 
^he interest of a witness arises from 
liability to costs of a bill in equity, in 
which he is a plaintiff, and the other 
party in the cause a defendant, that 
interest is removed, and the compe- 
tency of the witness restored, by an 
Offer on his part that the bill shall be 
'dismissed as to himself at his own 
c^osts ; although that offer be refused 
t>y the other party. By 25 G. 2. c. 6. 
••3. refusal of a legacy tendered ren- 
ders a person who is an attesting wit- 
ness, and also a legatee under a will, 
^^onipetent to prove the execution, as 
Vrell as payment accepted or released : 
Uie only difference is, that (by s. 4.) 
«uch rdfusal annuls his title to the 
legacy. 



\ti] So, sect. 1. of 25 6. 2. c.5« 
which avoids devises to attesting wit- 
nesses, and makes them competent to 
prove the execution of the will, is 
confined to beneficial interests. But if 
trustees arc parties to a suit and liable 
to costs in the first instance, they are 
disqualified; though they may have' 
power to reimburse themselves out of 
a general fund, as contributon to 
which they are restored to compe- 
tence by act of parliament. R. in A. 
v. Bermondsey, 3 East. 7, where doubt 
is thrown on R. v. Woodland, ib. cii, 
which decided that an indemnification 
against poor's rate by the landlord 
took away the objection of interest 
from t)^ occupier. 



X 
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1 779. word '^ goods f^ die legatee would have taken all the residue ; 
\^^,/^j but the addition of the words " plate and chat hs'' may re- 
Goo dtitle strain the meaning. But the objection on this ground wa» 
against not made at the trial, which is a reason for not setting the 
Welford. verdict aside. Besides, on a new trial, the witness may esta- 
bfish his competency, by releasing any interest he may have 
in the residue. As to the surrender, I think it operates with- 
out the assent of the surrenderee, and if, on three proclama- 
tions, die surrenderee would not come in to be admitted, I 
think the lord might take advantage of it, as a forfeiture. 

AsiiHURST, Justice^ — Every objection of interest pro- 
ceeds on the presumption that it may bias the mind of the 
witness ; but diis presumption is taken away, by proof of his 
having done ail in his power to ged rid of the interest. 

The nde discharged. 



[ U2 ] Martyn against Hind. 

Friday, 30lh 

April. • • 1 

If a Tccior give a HnHIS was a case reserved for the opinion of the court. 
!tew»hop'i^ ^"^ The cause had been tried at the Sittings in London (a), 

wiiich he ap- after last Hilary Term, — The declaration stated, that the 
Sl'^olhbdjiird., defendant, on the 13th of February ^ 1769, by an instrunient 
anduodcrtakeato iu Writing, undertook and promised to retain and continue 
^y wm alSa^*! the plaintiff to officiate as curate m the parish church of St. 
till he shau be * Aun^ Westminster ^ until otherwise provided of some eccle* 
otherwise provided giastical benefice, unless, by fault by him conunitted, he 

pf some ecnesiaS' i . , , i /. i, i « i • ^^ . ^ 

ticai preferment, sliouid DC iawfuUy rcmoved ; and to pay nun 50 gumeas, a 
i^/7 '^°^^^tte3 ^^^ during that time; that the plaintiff had not been pro- 
lawjiUiy removed^ vided of any Other ecclesiastical preferment, nor lawfully re* 
he cannot re- moved, and that the defendant had not, from the said 13tb 
wuhout w'use, of February, ^1769, retained and continued him curate of 
w'.iiie he conti- the said church, and permitted him to officiate dierein^ and 
?haTpTr.!h,*'and bad uot paid die 50 guineas a year, S^c. — Plea, — Non a&* 
Huring.that time sumpsit. — ^Thc casc Stated the instrument on which the action 
reOTvcMlfeMJiaJy ^as brought, and which is called a Title, which was in these 

.in an action upon WOrds ; 

tht '^^thi^ " To die Right Reverend Father in God Richard Lord 
jidt^ prcferr«d to '^ Bishop of London. These are to certify your Lordship, 
t^T^iJ^tion ' '' ^^^ I Richard Hind, rector of St. Ann, fVestminster, m 
ceascs.—A rea- " the couuty of Middlesex, and your Lordship's diocese of 
ciMi^u^i^p^' *' London, do hereby nominate and appoint the Reverend 
ferment wi£in '^ Thomas Martyn, to perform the office of a curate, in my 
whTSie^**^ " church of St. Ann aforesaid, and do promise to allow 

'^ him the yearly sum of 50 guineas, for his maintenance in 

"dM> 

(0) By consent; forthc tenue was laid in Middlesex^ 
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^ the same^ and to continue him to officiate in my said 1779. 
** church, until he shall be otherwise provided with some v^s^^^ 
** ecclesiastical preferment, unless, by feult by him committed, Ma rt y h 
'' he shall be lawfully removed from the same ; and I hereby against 
** solemnly declare, that I do not fraudulently give this cer- -Hind. 
*' tificate, to entitle the said Thomas Martyn to receive holy 
'' orders, but with a real intention to employ him in my said 
*' church, according to what is before expressed. Witness 
" my hand, this 13lh day of February, 1769, RHind." 

The case then stated, that on the 6th of July, 1778, the 
church of St, Ann had become vacant, on the defendant's 
having taken other preferment, (viz. the living of Rochdale)f 
and that he had paid the plaintiff his salary, as curate, up to 
that time. 

About the year 1776, upon a disagreement between Hind [ 1*^3 ] 
and Martyn, Ilindy after giving him six months' notice to 
quit the curacy, had refused to permit Martyn to officiate, 
and had discontinued the payment of his salary, upon which 
Martyn brought an action, in this court, similar to the pre^ 
sent, on the written instrument above set forth, and obtained 
a verdict for the arrears theii due ; but tlie question, whether 
he could maintain the action, being brought before the courl 
in Easter Temij 16 Geo, 3. on a motion for a new trial, \% 
was looked upon as a matter of importance, and entirely new ; 
and, after it had been fully argued at the bar, the court took 
time to consider. 

The objections made to the action, on that occasion, were 
three. 1. It was contended, that the instrument did not 
contain any contract between the i*ector and curate, nor any 
promise from the latter to the former. That it was merely 
an engagement and indemnity, by the rector to the bishop, 
founded on the statute of 12 Ann, st. 2, e. 12. and on the 
canons, by which the bishop, if he ordain a person who has 
no curacy or preferment, is himself liable to maintain him. 
Hiat, if any person was entitled to sue the defendant, it was 
the bishop. That Martyn was not a party to the instm* 
ment, and that the undertaking contained in it, was, as to 
him, without consideration : that there was no reciprocity of 
obligation between Hind and him, for that he might cease 
to act as curate whenever he pleased. 2. It was said, that 
Martyn had never obtained a regular licence, (which ought 
to be under seal,) to officiate as a curate, which it was in? 
cumbent on him to have done, in order to entitle himself to 
the benefit of Hindis undertaking, supposing it could be 
considered as an engagement to him. That a licence was in 
die nature of an investiture to a curate ; and that, not being 
licenced, he was certainly removeable at the pleasure of the 
rector, and could not maintain this action as curate. Cases 
were also cited with a view to sbew^ that all curates are 

removeable 
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177^, removdibie at the pleasure of die rector, viz. Price y. 

x^^^TK/ Pratt (a)f Bott v. Brabalon (b)^ The Attorney-Generat 
Martyn V- Brereton (c), Birch v. Wood(d). 3. Martyn, since hk 

against nomination to the curacy^ had been chosen to the readership 

Hind. ' of the same parish^ with a salary of ^30, and it was cou- 
t^idec^ that this was ecclestaitical preferment^ within the 
meanit^ of the mstrument, or title. That although many 
readerships were such as could be exercised by laymen, (ac- 

L ^** J cording to the account of their duty in Bum (f\ and odier 
writers on the ecclesiastical law,) diis particular reader^p 
had functions belonging to it wliich could only be performed 
by a clergyman ; such as assisting in the administration of the 
sacrament. 

In answer, 1 . to the^rs^ objection, it was argued, that the 
title was, in substance and effect, an engagement with the 
plaintiff. That tlie words were, " / do promise to allow 
*^ him/' not, " / do promise to indemnify yoUy &c." That, 
if the instrument had been a deed imder seal^ none but per« 
sons strictly parties to the deed could have maintained an 
action upon it ; but the case was different with regard to a 
common undertaking in writing, like the present. That it 
had been- determined, in the case of Dutton v. Poohy that, 
OB a promise made ta one person, for the benefit of another, 
an action may be maialained by ^ person for whose benefit 
the promise was made (g). That die sum of fifty gnineit 
was more than was required by any canon, or act of poi^ 
liament, and, therefore, if an allowance to the extent re- 
quired by law should be considered as an indemnity to the 
bishop, yet a salary exceeding that allowance could only 
arise from a contract between the rector and curate. That 
idle consideration for the salary was the performance of the 
duty. 2. To the second objection, it was answered, that no 
part of the canon law makes a licence necessary. That the 
act of uniformity requires it for lecturers and preachers, but 
for no other persons (h) ; and, as to the cases mentioned, to 
diew that aU curate» are removeable at pleasure, none of 
them had estaUished that doctrine. That Birch v. Wood had 
not gone further than a mle to diew cause. That the case 
in Bunbury had only decided, that a curate has not such an 
interest as to be enabled to sue for tithes ; and that, in the 
case in Fezey, Lord Hardwicke had used the expression of 
^^ common curates,'' and applied what he said to them, in 
contradistinctieii to thoae who have a pennanent interest in 
their office. That the general meaning and object of a li- 
cence 

(a) Bwihuryy 237. (fj Bum EccL Law, title Reader. 

(b) Noyy 15. (g) B. ILM. 29 4- M. 30 Car. 2. 
CcJ 2 Fez. 425. 429- I Ventr. 318. 532. 

(d) 2 Salk. 506. (hj 13 Sf 14 Car. 2. c. 4. § ip. 
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ccQce is to attest the good morals of a clergyman, when he 1 779. 
goes into a new parish, but that such attestation was unne- s^v^ 
cessary here, as the bishop of the diocese had attested the Martyiii 
aame thing, in as strong a manner, by ordaining the plaintiff. against 
^. As to the readership beii^ an ecclesiastic^ preferment, Hikd. 
the account given of the office in the writers on the eccle- 
siastical law was relied on ; and, as it appeared, that, al- 
dioi^h in some former appointments in this parish, part of [ 1^^ ] 
the duty which the reader undertook was to assist in adminis- ^ 
taring the sacrament, nothing of tliat sort was stipulated for 
in Mariyn's appointment; it was insisted, that his office as 
reader was such as a layman might hold and execute as well 
as a clergyman. / 

Afterwards, in the same term. Lord Mansfield delivered 
the opinion of the court, to the following effect : 

Lord Mansfield, — At the trial, the defendant attempted 
to shew, that the plaintiff was lawfully removed for fault by 
him committed, and offered evidence to prove the irregularity 
of the plaintiff 's life and behaviour ; but I would not suffer 
Uiis evidence to be given, being of opinion, either that th*^ 
rector ought to have represaited his conduct to the Insfaop^ 
»id applied to him to remove him, or, if he himself could 
fCDiove him on that account, that he ought to have notified 
to him that the cause of his removal was his immoral beiia^ 
viour^ which he had not done. 1 am still of the same opir 
nion, as to that part of the case, as at the trials and no ob- 
jection has been made to it, on the argument. But I desire 
It to be understood, that this does not imply an opinion, 
that the hitdiop may not remove a curate, nor even that the 
rector may not, for just cause, properly notified to the cu- 
rate. Those points still remain open. As to ^tiejirst of the 
three objections made on the part of the defendant, it wiU 
be necessary to consider die nature of titles to the bishop. 
Hie 33d canon of 1603, is in the following words : *^ it 
'' hath been long since provided, by many decrees of die 
'' ancient fathers, tliat none shall be admitted, either deacon, 
or priest, vi^ho had not first some certain place where he 
might use his function : according to which examples, we 
do ordain, that, henceforth, no person shall be admitted 
into holy orders, except he shall, at that time, exhibit, to 
the bishop of whom he desireth imposition of hands, a 
presentation of himself, to some edcksiastical preferment, 
then void in the diocese ; or shall htimg, to the said bishop, 
a true and undoubted certificate, that, either he is provided 
of some church within the said diocese, where he may 
attend the cure of souls, or of some minister's place va- 
cant, either in the cathediral church of that diocese, or in 
some other, collegiate church therein also situate, where he 
may execute his ministry; or that he is a fellow, or in right 

as 
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1779. '* as a fellow ; or to be a conduct, or chaplain, in some col- 
y^^^^yt^j '* lege, in Cambridge^ or Oxford; or except he be a master 
Martyn ''of arts of five years standing, that liveth of his own charge^ 
against '^ in either of the universities ; or except, by the bishop 
Hjnd. " himself that doth ordain him minister, he be* shortly after 
• [ 146 ] *' to be admitted, either to some benefice, or curateship, then 
'' void. And, if any bishop shall admit any person into the 
'' ministry, that hatli none of these titles, as is aforesaid, then 
'* he shall keep and maintain him with ail things necessary, 
till he do prefer him to some ecclesiastical living : and, if 
the said bishop shall refuse so to do, he shall be sus- 
pended by tlie archbishop, being assisted with another 
'* bishop, from giving of orders, by the space of a year (i)** 
It appears from this canon, and from Gibson^s commentary 
upon it, that a pecuniary provision is not the only object of 
a title, (for a title by patrimoni/ or pension is thereby con- 
structive/y taken away (k),) but that one purpo^ of it is, to 
assure the bishop that the person to be ordained has some 
church where he may exercise his function. And if, after 
being certified of that fact, the bishop ordains him, and he is 
afterwards removed, the bishop is not liable to maintain him. 
And, therefore, the bishop, in this case, can have no claim 
of indemnity against the defendant. The title is only a cer- 
tificate to the bishop, of the fact, that the rector has under- 
taken to employ him, to pay him, and to continue him in 
the curacy, till provided in some other ecclesiastical prefer- 
ment. It is difficult to conceive how any question could be 
made on this point, or how a doubt could have been enter- 
tained in tlie case of Dutton v. Poole, which, however, was 
not near so strong as the present. As to the second objec- 
tion, the bishop having ordained the plaintiff on this very 
title, there surely cannot be a stronger licence. Whether it 
is such as would satisfy some penal statutes, may be a critical 
question ; but we are of opinion, that it does not lie in the 
defendant's mouth to say, that Martyn has no licence, when 
he himself has admitted him to act as his curate, and has never 
before objected to him on this account, or given him notice, 
and an opportunity of obtaining one in form. With regard 
to the third point, after the fullest consideration, we find it 
impossible to say, that this readership is an ecclesiastical pre- 
ferment. A reader, in th^ canon law, is always put iu oppo- 
' jsition to a clergyman. It means a person who reads prayers 
in the morning, and afternoon, on week days. It is an order 
in the Romish Church, inferior to a deacon. So it is called 
by Bum (I), and, I am informed, that, in the Wekh and 
Chester dioceses, there are laymen who officiate as readers 

at 

fij Burn's Eccl Law, title Ordim^ (h) TjOC. cit. Note (f). 
tion, Gibs. vol. I. Tit. 6, c. 3. (IJ Eccl. Law, title Ordination. 
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at this day. The institution of the office in tliis parish has 1779. 
been looked into, and it seems that it existed before 1706*. \^^^a^^ 
There are some entries in the parish books which require ^Urtyn 
particular duties to be performed by the reader, as assistinjr a (gainst 
m administering the sacrament, assisting the clerk, ^r. When Hind. 
a certain appropriated fund ceased, from ^^hich the salary 
was payable, the vestry ordered <£30 a year to be paid out 
of what they call commission money j and afterwards to be 
charged by the churchwardens in their accounts. Now, what 
stability is there in this ? The rector may tefuse the reader 
the use of the church to read in. llie parish may no longer 
choose to have prayers read on week days, and may discon- 
tinue the salary. We are, therefore, of opinion, that Uiis is 
not an ecclesiastical preferment^ witliin the meaning of the 
uudertaking given to the bishop. 

The rule for a new trial was accordingly discharged, and 
Judgment entered up for tiie plamtifi' [f 52]. 

The question now, upon the case reserved in the present 
action, was, Whether the plaintiff couhl recover the arrears 
of his salary of lifty guineas, from the time of the defendant s 
quitting the rectory of St. Ann ? 

CoTcper argued for- tlie plaintiff. — Davenport for the 
defendant. ^ 

For the plaintiff, it was contended, that the undertaking by 
Hind did not determine by his ceasing to be rector of St. 
jinn. It was a permanent agreement to provide for the 

(tlaintiff till he should obtain some other church preferment, 
t could not be avoided by the voluntary act of the defend- 
ant, but, if he had put it out of his own power to continue 
Martyn in the exercise of the functions of curate of St. 
Anny he was still bound to pay him the salary, llie nature 
of a title to the bishop is not a precarious provision, depen- 
dent on the will of tlie person who gives it, but certain, aiid 
only determinable by the misconduct, or preferment, of the 
person to whom it is given. To prove this, several cases 
were referred to in the register of archbishop fVincheUea, 
M hich are mentioned in Gibsons Codex, in the commentary 
on the 33d canon of 1603 (m), and particularly, — the fol- 
lowing entry in that register ; ** An order from the archbishop 
'^ to tlie bishop of St. Asaph to compel John rector of 
" Goldfield to pay the aimual sum of five merks sterling 
*' to Amianus de Goldjield, to whom the said John had 
'' given a title for that sum, until he should be provided for. 
" Given at Stepney, KaL Apr. 1303." — And two orders r 143 ] 
^rom the archbishop: one, to a bishop, to provide for 
^ clergyman whom he had ordained without a title; and 

another, 

It 52] That part of this case has (m) Gibs. voL I. Tit. 6. c. 3. 
^^«n reported since, Coup. 437. 

Vol. I. M 
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177.9. another, of the like purport, to a bishop's executors, to 

t r-,— ^ oblige them to provide for one ^A ho had been ordained without 

Martin » title. 

a'THinst for the defenJant, it was insisted, that every sentence in 

HiKD. the instniment confined the undertaking to the time of Hindis 

continuance in the rectory of St. Ann. It could not bind 

his successor, and certainlv did not bind him to continue all 

his lifetime rector of that parish. The consideration for 

which the 50 guineas were to be paid was the performance 

of the duty of curate. The contract would want mutuality 

if it extended beyond f/i/z/fs continuance in the rectory of 

St. Amiy for lie could not compel the plaintiff to officiate as 

his curate at Rockdale, his present livrag. An en^^agement 

to pay 50 guineas, independent of any clerical functions, 

would not have been a title upon which the bishop could have 

ordained the plaintiff. 

Cozcper, in reply, observed, that the plaintiff was prevented 
from performing his part of tlie contract, by the act of the 
fiefendant. 

Lord Mansfield, — ^There does not seem to me to be 
^y colour whatever for the present demand. The question 
13, what Hind has undertaken to do. He could not turn the 
plaintiff out at pleasure, but there is no pretence to say diat 
ne has undertaken for himself, T)r his executors, to maintain 
him for life, or to continue all his own life-time rector 
of St, Ann, The question here is not, whether this is 
a good title or not; although it should seem that it is 
good. They commonly run in this form, and the curate 
takes the risque of the rector*s quitting the living. A man 
piay give a more permanent title, but the words of this 
instrument clearly confine the undertaking to the time of 
Hind's continuing rector of St. Ann, *' I nominate^ 
" Ss'c.^ " to the office of a curate gf my parish of Si^ 
« Ann, 8^c:' 

llie Po$tea to be delivered to the defendant. 
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1779. 



The King agaijist the Mayor and Burgesses 
of Lyme Regis, on the prosecution of 
Francis Fane;— and the Same as^amst 
the Same, on the prosecution of John 
Luther. 

THE writs in these cases, were exactly the same as in that Sa'imiay, 
of Mitchell (ny '''''''' 

The return, in the case of Francis Farje, set forth ; That fn a return to a 

Lyme Regis was a borough by prescription. ITiat the ^'»ond<mNsio re 

Mayor and Burgesses, (the corporate name,) had been im- cduiat Vile VaTiy 

memorially accustomed toiiave a guild-house, called the Moot- *»* removed by 

hall, or GiMrhalL ITiat, from time whereof, *c. till the MyTiaZ,^ 

granting the letters patent therein after mentioned, and also '^ '^' unnecessary 

ever smce^ there had been, and still was, a council of the {Towcr'^of'J^mo! 

mayor and burgesses, consisting of the mayor and certain vai is ve>trd in 

other persons, who, immemorially, until the granting the letters ^^"fnaii^iTo '* 

Etent, were called counsellors, and, from tlie granting the them, uuicbs 
ters patent, capital bnrgesies, and that immemorially, till ^^'^''\^^. *^&c'^*Yo 
the letters patent, the council consisted of eleven burgesses, a'seu ct part- 
inhabiting and residing within the borougli or the liberties \^\oj^\^^s'lbres' 
thereof, of whom the mayor was one. lliat, till the letters sw ten in a rc- 
patent, every counsellor, on his admission into that office, ^"'"' ^s weii as 
took an oath for the due execution thereof; and, from the time /a/f/.— when 
of the granting the letters patent, hitherto, every capital non-residence is 
burgess, upon his admission into that office, had taken an moving a corpe- 
oatli for the due execution thereof; which oath, so respective- "*°^ >'" "o'**- 
ly taken, was stated in kiec verba in the return, the material m*m hIm*^p^^^" 
part being as follows: ** You shall swear, that you shall be viousiy to come 
" obedient to the mayor and his successors, when, and as of- *^ '*^*' ^' 
** ten, as the mayor shall have occasion to send for you, either 
'* for the affiiirs of the town, or else for to be aiding and as- 
*^ sisting of him in the court, upon the pleading or hearing 
of any matter or cause depending before him, or for or 
concerning any other cause for the which the said mayor 
shall, or may, in respect of the office of the mayoralty, 
have occasion to hear, or use your opinion or counsel. 
His counsel and his brethrens' you shall observe and keep, 
of and concerning all matters that shall be communed of 
in the council'house, or elsewhere, for the affairs of the 
common-wealth of tliis town, and shall not disclose, dis- [ ^50 ] 

M 2 " cover, 

(nj Supra, H. 19 G. 3. p. 79. 
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177Q '' cover, or report abroad, what shall be treated of in 
*' the said council-house, or any particular man's opinion 
ThTKrvG '* ^^^^ delivered, touching any thing that shall there be 
a-ninst " treated, or communed of, touch'mg any the affairs of the 
Lyme " ®^*^ town." Tliat, till the letters patent, every counsellor, 
Rj^Gis. ^1^^ since, every capital burgess, was accustomed to reside and 
inhabit, and of right ought to have resided and inhabited, 
within the borough, or the liberties thereof, to advise and 
assist the mayor, touching the state, good rule, and govenn 
ment of the borough, and the administration of justice within 
the same. That Queen Elizabeth, by letters patent of the 
26th of Jufie, ip the 33d year of her reign, did, (inter alia 
stated in the return,) grant [7], '^Fhat there should be for ever 
in tiie borough, a mayor, and eleven other burgesses in num- 
ber only, out of the burgesses of the borough or town afore- 
said, to be chosen and constituted according to the form in 
the said letters patent theremider specified, who should be 
called capital bui^esses ; (tlien nominating as usual in charters, 
the first mayor and eleven capital burgesses.) The capital bur- 
gesses to continue for life, unless, in the mean time, for tneir own 
bad government in tliat behalf they should be removed. Tliat 
the said mayor, and eleven burgesses thereby appointed by 
name, or the greater part of them, the mayor for tlie time 
being one, whenever to them, or the greater part of them, 
it should seem fit, in their sound prudence and discretions, 
should choose, not exceeding tlie number of four other per- 
sons of the inhabitants of the borough or town, to be othef 
capital biu'gesse^, so that the other capital burgesses, so to be 
chosen, together with the mayor, and the other elevcii 
capita) l^urgesses, should not exceed the number of sixteen, 
to be continued in the office for their lives, unless, 8fc. That, 
as often as the capital burgesses, so nominated, or thereafter 
to be chpsen, (i. e. the eleven and four,) or any of ihem, 
should die, or be removed for, S^c. then it should be lawful- to 
the other capital burgesses^ being the comman council^ or the 
greater part of theip, to choose que or more of the other 
burgesses, in the place or places of such capital burgess or 
burgesses so happening to die, or to be removed; and that he 
or they so chosen should be a capital burgess, or capital bur- 
gesses, in like manner as the capital burgesses, by the letters pa-* 
tent before constituted, were aiid should be. That, whenever a 
[ 151 ] a vacancy or vacancies should happen, by the death or remo- 
val hf any of the said capital burgesses, another or others of 
the burgesses should be elected a capital burgess, or capital 
burgesses, by the rest of the council^ or the greater part of them, 
in the place of such capital burgesses so happening to iie or to 
be removed. Tliat the cajiital burgesses, so from time to time 
to be chosen, should take their oaths before the mayor and the 
rest of the capjtal biu^esses, or the greater part of them. 

[7] Vide the following page, Note [7] 
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vrdi and fiedtlifxilly to execute their oiBce. Tliat by the said 1779. 
lettel^ patent^ the queen granted to the mayor and capital ^ _ — j 
burgesses, and their successors, that it should be lawful for TheKiN^ 
them to keep or appoint a guild or council house, within the * against 
borough or town, commonly called the Moot-hall, and that Lyme 
the said mayor and capital burgesses, the common council of R£gi8. 
the borough or town aforesaid, or the greater part of them 
for the time being, as often as to them it should seem neces- 
sary, should and might convoke^ and hold, in the said house> 
a c^tain convocation of the same mayor and capital burgesses, 
or the greater part of them, and in the same convocation, 
should and might treat, ^v. of the statutes, acts, articleis, and 
ordinances, touching tlie borough or town, and the good rule, 
state and government thereof, according to the tenor of the 
said letters patent, as by the said letters patent, remaining on 
lecoird, might more fiilly appear [7].) lliat the mayor and 
burgesses accepted the letters patent, in tlie several matters m 
the return specified, and from that time, had acted under, and 
conformed thereto*, and that, ever sitice, the council had 
consisted, and of right ought to consist, of the mayor and 
the capital burgesses of the borough for the time beir^. 
That Fane, on the 29th of ^August, 1 774, was elected a capital 
burgess, and afterwards, on the same day, took tlie oath above 
specified. That he had not, at anif time since his election, 
inhabited or resided within the borough, or the liberties 
thereof, but, on the contrary, had, ever since, inhabited and 
resided with his family, tn places out of, and at a great 
distance from the said borough, and the liberties thereof, 
and had, diuring all that time, voluntarily, without good oc- 
casion, absented himnelf from the borough, and from the duty of 
the ofiSce of a capital burgess; and that by his non-resi- 
dence, and his volmitary absence firom the borough, and the duty 
of his ofiice, he did, during all the time of his being a capital 
burgess, wilfully neglect and omit the duty and execution of [ 152 ] 
his office, and deprive the mayor and burgesses of that coun- 
sel, and assistance, and advice, which by the duty of his office^ 
aixl according to the said oath, he ought to have given. Tliat, 
at a meeting or convocation of the mayor and burgesses, 
held, according to the immemorial custom and usage of the 
borough at the Moot-hall, or Guild-hall, on the 31st of 
August, 177B, Joh7t Coade, one of the capital burgesses^ 
exhibited certain articles of complaint, ^c. against Fatte, (In 
tbe same form, and with the same omission, but which viras 
tiow taken as amended^ as in the return to the mandamus of 

the 

[7] There was the same recital with • This sentence, (printed between 

Tbat include in this parenthesis in the two asterisks,) was not in the return in 

^xtum to the mandamus to re»tor<{ ^r- the case of Arthur Raymond, 
^kuf'Raj/nond, infra, 177. 

Ms 



I5i 



1779. 



The King 
against 
Lyme 
Regis. 



[ 153 ] 



CASES IN EASTER TERNt 

the Hon. Henry Fane (a)y except that here the only chaise 
^^as non-residence and consequent neglect of duty, and die 
conviction was stated to be only on the fourth article of the ' 
complaint.) That a copy of the articles^ and a summons to 
appear at the next meeting or convocation of the mayor and 
burgesses^ then appointed to be held at the Guild-Jiall, on 
the 14th of September next, and answer the &aid articles, and 
shew cause why he should not be removed and dispUced, were 
ordered to be, and afterwards on the 31st of Augmlf 1778, 
were served on Fane. That, in pursuance of an order made 
at the said meeting or convocation, held on the 3 1st of Aupist^ 
1778, all the burgesses of the borough, within the reach of 
summons, were, afterwards, and before the holdii^ of the 
next meeting, duly summoned, to appear ' at the said next 
meeting or convocation, to treat, advise, consult, and deter- 
mine, touching the removal and discharging of Fane from the 
office of a capital burgess, for the causes and misdemeanors 
mentioned and contained in the said articles. That, on the 
14th of September y a meeting of the mayor and burgesses 
was, accoi*ding to the said last-mentioned summons and notice, 
held, at the Guild-hall aforesaid, for the purpose aforesaid, 
amongst other business, and that Fane appeared, "^rhat, by 
his consent, the meeting was adjourned to the next day. 
'Diat, on the next day, a meeting or convocation of the mayor 
and burgesses aforesaid was, according to and in pursuance of 
the said adjournment, held at the Guild-hall. That Fane 
also appeared at the adjourned meeting, and it was there ad- 
judged, that he was guilty of the non-residence, absences^ 
contempts, neglects, breaches of duty, misbehaviour, and 
other misdemeanors, and things, objected and charged against 
him, in and by the fourth of the said articles of complaint. 
Tliat he had not shewn any just cause why he should not 
be removed fiom his office. That the mayor and the rest 
of the bui-gesses holding the meeting, had resolved, that, for 
the jion-residence, absences, S^c. whereof he liad been ad- 
judged guilty, he ought to be removed, and did then and 
there remove him. lliat he had not afterwards been elected^ 
admitted, swoni in, or restored; and that, for these rea- 
sons, tliey could not restore him, or cause him to be 
restored. 

In tlie case of huther^ the return was, m evei7 material 
part, exactly like that in the case of Fane. The validity of 
the retfnn in the case of Luther, was argued before that in tlie 
case of Fane, (Lord Mansfield being, I believe, absent,) 
by Rooke and Lawrence (o) ; but I was not in court. Af- 
terwards the case of Fane was argued by the same gentlemen, 
on this day. 

RooKE, against the sufficiency of the return, — ^I shdl 
rdakt three objections to diis return. 1. Because it does not 

atttto 

(a) Supra, p. 155 (o) On' Saturday, 2^th April. 
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slate that the meeting which disfranchised Fane was held by 1779- 
any right or custom. 2. It does not aver that the corporation v^v^/ 
at lai^e had an authority to disfranchise. S. It does not TheKiKO 
state tliat they had a right to disfranchise for the reasons for against 
which they liave removed the prosecutor. — 1. It is not Lymb 
stated that the meeting, when the disfranchisement was Rboi8* 
pronounced, was held by custom or charter ; and one, or the 
other^ is necessary to warrant a mayor in calling a corporate 
assembly. In the case of the King v. Richardson (p)y a 
Custom to hold the meeting was ailedged in the plea to tlie 
quo warranto^ although pleas do not require so great cer* 
tainty as returns. Unless it can l>e stated as general law, 
that a mayor can call corporate assemblies at his pleasure, 
this meeting was not legal. — 2. The right in the corpora- 
tion at large to disfranchise their members^ is not averred. 
The return may be all true, and yet the prosecutor may have 
been unjustly removed. This deprives him of any remedy, 
by traverse or action. The same strictness is required, and 
the same principles govern in returns to writs of mandamuSy 
as in indictments, or returns to writs of habeas corpus ; Rex 
v. Hutchinson Mayor of Carlisle (q)y where it is said on 
the margin' (r)^ tfiat returns to mandamuses require even 
greater certainty than indictments, because they cannot be 
traversed, (that is, at common law.) Now, hi the case of 
indictments, theu are bad wherever all the facts stated may be 
true, and yet the party innocent; C Hawk, PL Cr, c. 23. § 
57. &§ 119. 123. 126. where it is laid down, tliat the cap- 
tion of an indictment must shew, tliat the indictment was 
taken before competent jurisdiction, and that the jurors 
had authority to hnd it. In returns to writs of habeas [ 154 ] 
corpuSy an express and certain cause of commitment 
must be set forth, for the court will intend every 
^hing against the person making die return ; Deytorts Cast 
^r)y and 1 Salk. 350. 5 Mod. 83'. But it will be said, 
Uhat a power of amotion is incident to every corporation, and 
tiierefore it need not be stated. What is meant by incident? 
If it means, that it necessarily belongs to the corporation at 
large^ I deny it. In Lord Coke's time, it was held, .diat a 
^corporation had not the power of amotion, unless by custom 
or charter. However, that doctrine has been over-ruled since, 
in Lord Bruce' s Case (s)y and in the King v. Richardson (t)y 
and I admit that corporations have a power to disfranchise. 
But custom, charters, or bye-laws may restrain that power to 
aiMir/. If theu are silent, it is vested in the whole body. 
Itie question, therefore, comes to be, how far it is necessary 

to 

(p) £. 31 G. 2. 1 Burr. 517- (r) Moore 840. 

{q) M. 9 Geo. 1. 8 Mod. 99. (#) M. 2 Geo. 2 2 Str. Slg. 

(r) Ibid. lOU {t) 1 Burr. 539. 
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1779. to state legal presumptions. Hiey only stand, till the coil' 
^^. ^^^-,^ trary is proved. If it is competent to encounter such legal pre- 
The King sum fitions, a return ought to state something which will enable the 
n sa i ns t oppohite party to contradict what the general presumption would 
1.Y ME establish. But, on this record, it is impossible for us to deny 
IUgis. the right in the body at large. It ought to have been ex- 
pressly alledged. In indictments for not repairing highways 
or bridges, although the inhabitants at large are bound, at 
common law, to repair, yet it b always charged that they are 
Iial)le, to let in a plea that they are not, but that particular 
^ persons are. — (Bullef, Justice, — " You cannot traverse 

" that averment in the indictment.") — ^TTiis case must be con- 
sidered as independent of the statute of Queen Jnne(u), 
for that act was intended solely for the beneiit of persona 
suing out writs of mandamm, and not to take away the strict- 
ness which the common law required in returns; Rex ▼. 
Mayor of Lynn (v), and 2 Burr. 733. 741 ; and the cer- 
tainty nccessar}' at common law is established by Bag^'s Case 
(u')y in Hex v. Clapham, (y), and in Rex v. Mayor of yibhig" 
don (z). As to precedents, there is not one \^ hich does not aver 
a right to disfranchise, except that in Baggs Case, and it has 
never been said that the return in that case could be supported. 
No inconvenience can arise from obliging the party to put thi.H 
right on the record, whereas there will be great inconvenience 
the other way, as it will enable a mayor to tl^row the w hole 
♦ 35 ] corporation into confusion, without any danger to himself. — 
3. Supposing the power of amotion to be in die corporation 
at large, they have not shewn a right to disfrancliise for ll*e 
cause for which this prosecutor has been nnnoved. They do 
not stale that they ever gave him notice to come in and reside. 
'lliey only say, that he was non-resident, at and since 
the time of his election, but no instance of any particular 
ab.sencc is specified. On tliis point, I must rely on the prin- 
ciples laid down by your Lordship, in the cases of Rex v. 
Richardson (a), and Rex v. The Mayor of Liverpool (h)^ 
It is charged, generally, that Fane wilfully absented himself, 
but no particular instance of disobedience to any summons to 
attend is set out, which ought to have been done, according 
to the doctiine in Rex v. The Mayor ofDoncaster (c), and in 
T/ie City of Kxeter v. Gli/de (a). 
Lazcrence,{or the defcnclants, — 1. If tlie corporation had a 

power 

C") 9 Ann. c, 20. (a) 1 Burr. 5^0. 

(v) If. 11 G. 2. Andr. 105. (6) i/. 32 Geo. 2. 2 Bvrr, 731. 

(a) T, 13. Jac. 1. 11 Co. 03. If. (c) M. 3. Geo. 2. 2 Ld. Rayntt 

{j/) U. 22 Si- 23 Car. 2. I Ventr. 156*. 

HI. (d) T.3jr.^M. 4tMod.33. 
4, E. 12. fr. 3. 2 Salk, 432. 
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power to amove, and yet could not assemble for that purpose^ 1779. 
that power would be nugatory. In the case of l^he King v. ^_^^~^ 
Sicnardso/if the ground of amotion was non-attendance at ThcKiKo 
corporate meetings, and, therefore, it 'was necessary to state against 
the right to hold those meetings.— £. In all the former cases, Lyme 
they have founded the right on charter or custom. This is Regis. 
the first in which the power to remove as incident to the cor- 
poration at large has been relied upon^ and, therefore, it is 
not to be judged ^of strictly by former precedents. But that 
such a power is, at common law, incidental to every corpo- 
ration, is clearly established by Lord Brace's Case, and by 
that of the King v. Richnrd^on. Every common-law right 
will be taken notice of by the court, llie business of plead- 
ing is to set forth the facts, not to draw inferences of law. 
Certauity to a common intent is all that is required in returns, 
and that not as has been ar<;ued, to enable the other party to 
bring an action for a false return, but for the infonnation of 
the court, as was held in Her v. The Mayor of Abingdon (e). 
Tliis is resembled to cases of indictments and returns to writs 
of habeas corpus. But, as to indictments, the record must 
shew, before whom they were found, and by what jury tried, 
because those are facts; but it is never set forth, that the ^ 

grand jury had power to tind the indictment, or that the 
_judge bad authority to try it, because tliose conclusions in 
law are made by the court. So, in returns to writs of habeas [ 15$ ] 
corpus, if tlie power of commitment is at common law, it is 
uever stated in the return. Ilius, in the case of Crosby 
I^rd Mayor of London (f), the power of die Speaker of 
thie House of Commons was not alledged. In an indictment 
against a gaoler, for an escape, there is no occasion to aver, 
that be was bound by the duty of his otlice not to sutfer his 
prisoner to his escape. So, in an indictment for not per- 
forming statute-labour on the liigh-ways, the authority of the 
overseers to appoint the work need not be alledged; .Rei v. 
Boyall if). The reason why, in an indictment for not repair- 
ing a road, it is stated, that die inliabitaiits ought to repair, 
is to give an opportunity of introducuig the name or descrip- 
tion of the defendants, for the purpose of shewing wiio are 
the offenders; but, if that were done in any other way, it 
would be suihcient. It is not necessary to follow the com- 
mon form of words. Indictments for perjury are the only 
iustances in which a legal authority is usually set forth. 
But that has only been the practice since the statute of 25 
Geo. 2. (g). The precedents before that period, do not con- 
tain such an averment; Co. Ent. 363. 368. Tremayne 136. 

144. 

(0 1 Ld. Raym. 559- 560. (/) T. 32 4" 33 Geo. 2. 2 Burr, 

(f) C. B,E. 11 Geo. 3. 3 Wils. 832. 
188. Since reported, 2 Black, 754. (g) Cap. 11. § 1. infra. 194. 
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1770 ^^' ^^'^^ ^^^' ^^ ^ ^^^* ^^^- ^vhateverwas necessary to 
\ be stated before the statute of Queen Aune, is still necessaiy. 

^. ^ lliis I udmit. But tiien all the precedents of returns before 

. that statute^ were also prior to Lord Bruce s Case, when 

LritE ^^ general power of corporations at large was first settled, 
Regis. ^^^ ^^^ \hen, it was thought necessar> 4o state the power, it 
not being considered as uicidental. It i.s said, the facts here 
alledged may be ail tiue, and yet the party unjustly reipoved, 
and that he will have no remedy. But, if the corporation 
luive not the power of amotion, he stili remains a capital 
burgess. If the right were not in the corporation at large, he 
might have suggested in his writ, that it was in a select part, 
and that he had been amoved by the whole body, and then 
the return must have denied the right to be in the select 
part. As the suggeston of false facts is a ground for an 
action, so is the suppression of true facts. Thus, suppose 
there were two cliarters, one giving, (with other privileges,) 
a power of amotion to a select part of a corporation, another 
of a later date, confirming the other as to every thing else, 
but restoring the right of amotion to the body at large. If 

[ 157 ] a mandamus, in sudi a case, were to state a removal by the 
select part, and the return were to set forth the old charter 
only, sul the facts in that return would be true, yet certainly 
an action on the case might be maintauicd for the deceit. — 3« A 
stronger case of wilful absence cannot be stated, for the 
prosecutor is alledged never to have resided since his election. 
In Richardson^s case, the offence was the non-attendance at 
particular courts, of which he might not have had notice ; and, 
therefore, it was necessary to set forth that due notice had 
been given But 1 conceive diat, by law, a capital bur- 
gess is obliged to reside, and that in such case, non-residence, 
without any summons to attend, is a forfeiture. In Lord 
Shrewsbury's Case (A), it is held, that, where an office con- 
cerns tlie administration of justice, the officer is liable to 
forfeiture for non-attendance, or non-user, and that he is 
bound to attend widiout any demand or request. In Glyde^B 
Case (i), non-residence is stated to be a forfeiture of the 
office of alderman. In Faughan v. LeKis {k), Lord Holt 
says, that a clause in a particular charter, making non-resi- 
dence a forfeiture, was only declaratory of the common law, 
for that non-residence was, by law, good cause to remove a 
member of a corporation (/) \py 1]. In the case of the 

The 

(h) T. 8 Jac. 1. 9 Co. 50. must be a judgment of amotion pn^ 

(i) 4 Mod 36. nounccd by the corporation, before an 

(k) E. 4 ly. <5' M. Carth, 217 » information in the nature oiquo xcar^ 

(I) Ibid, 229. ranto will lie. Vaughan v. LmU^ anil 

^[<3^ 1] But non- residence, though Hex v. Heaven, Af. 29 Geo, 3. St 

a good tause of removal, does not ip' Term Rep, 772. 

sofacto^ determine the office, but there 
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Tke King v.. The Corporation of Wells (m), a determined 
neglect, or wilful refusal, islield to be a ground of forfeiture, 
and non-residence is the most glaring neglect of any ; and, in 
the case of The Queen v. Truebody (n), it was expressly de- 
cided, that, if a capital bui^ess quite leaves the borough, and 
goes and resides in another place, it is a sufficient ground for 
turning him out, and tliat there is no need of summoning him 
before he is removed, because he lias abdicated the borough 
\py 2]. But, if this return were bad, the court would not 
grant a peremptory mandamus^ when it appears that the pro- 
secutor has deserted the corporation; Rex v. The Mayor of 
Newcastle^ cited in Rex v. Ric/iardson (o). 

Lord Mansfield, — ^Tlie only question is, Whether, 

taking the law as clearly established, that the power of a- 

motion is incident to a corporation, this would have been a 

sufficient return before the statute of Queen ,jdnne ; for I take 

it to be settled, that the same certainty is required now, as 

before that statute, tliough I thhik at first it nught have been 

otherwise determined, because tlie reason was not tiie same. 

llie great objection made to this return is, that the defendants 

have not set out, that die body at large has tlie power. They 

have set out the charter, and we must take it to be as stated^ 

and there is no special power thereby given either to the whole 

body, or any select part. In such a case, the charter making 

them a corporation, the law implies the rigiit to remove to be 

in the whole body [f 1]. The charter leaves it to the rule 

of law. It is said, there may be some other charter or bve- 

law to the contrary. But b it necessary to btute every possiole 

aiegative, — as, that there is no other charter, — ^no bye-law, 

Sic. ? 1 tliink it is not. If tliere were another charter or bvc- 

law restraining the power, ami that were not set out, can 

tiiere be a doubt but au action would lie ? That would be 

BHisleeding the couit. Wherever there is a suppression of 

truth, and tlie party is thereby injured, he may maintain an 

SK^lion. As to the cause of removal, it is set out in express 

'^orda^ viz. a general non-residence. But, if the corpora- 

tioa has the power to remove, they must have power to 

liold a meeting for that purpose, and that, being incident to 

the 
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(m) H. 7 Geo, 3. 4 Burr. 1999- 
(n) £. 5 Ann. 2 Ld. Raym. V275. 
[•tC5* 2] Rex y. Mayor of Shrews- 



burVf T. 8 Geo. 2. Cases Temp, Lord 
Hdrdw. 147. 151. 
(o) 1 Burr. 530. 534. 



[f l] So in an action upon a bye- 
law made by the whole body, it is not 
necessary to state their power of 
making bye-laws : — ^** It is incident to 
every corporation, either by the body 



" at large, or by a select part ; and 
" it is in the latter case only, that flic' 
" power need be shewn." Company of 
Fe/t makers v. Daus, i B Sf P.9^- 
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1 779. ^^^ other, need not be set out. . It is not true that you hhs 
^^^^.^ to presume every thing against a return. You are not to pre- 
The King ^ume for or against it. 
a{;ainst WiLLES, and AsHHURST, Justices, of the same opinion. 

Lyme Buller, Jttstice, — I will take the first and tliird objec- 

Regis. tions together; and, viith regard to them, 1 think that a ge- 
neral non-residence being expressly stated as the ground of 
amotion, it was not necessary to give notice to come and re- 
side ; for, if a member of a corporation ought, by his ofiice, 
to reside, he is bound to know the law ; and, where there i^ 
a right to remove, there must be a ri;;^ht to assemble for that 
purpose. As to the great question. Whether it was necessaiy 
to state tliat the power of amoticm was in the body ut large ? 
it has been admitted, that it is, by law, incident to the whole 
body, if not restrained, by an express grant, to a select pacrt. 
It is also admitted, that, if it had been stated, it would not 
have been necessary to prove it. But it is insisted, that this 
return may be true in every thing, and yet the party be en-^ 
titled to be restored, and that he has no opportunity of tra- 
versing the right, or bringing an action for a false return. I 
agree that, in these returns, the same certainty is required as 
in indictments^ or returns to wTits of habeas corpiu. Lord 
Coke has distinguished certainty in pleading into three sorts 
[<C^] [+53]; 1. Certainty to a common intent, w*hich is suf-* 
[ 159 ] ficient in a plea in bar ; 2. Certainty to a certain intent in ge- 
neral, as in counts^ replications, 6^c, and so in indictments ; 
d. To a certain intent m every particular, which is necessary 
in estoppels. Tlie second of those sorts is all tliat is requisite 
here, and I take it to mean, what, upon a fair and reasonable 
construction^ may be called certain, without recurring to pof- 
siblk facts, which do not appear. Before the cases of tjord 
Bntce and Richardson, it was thought* necessary, to state 
the power to be in tlie corporation at lai^e, because it was not 
then considered as incident to tliem. It is one of the first 
principles of pleading, that you have only occasion to state 
tacts ; which mast be done, for the purpose of informing the" 
courts whose duty it is to declare the law arising upon those 
facts, and to apprize the opposite party of what is meant to be 
proved, in order to give him an opportunity to answer or tra- 
verse it. It is now settled to be matter of law, that, primd 
facie, the power of amotion is in the body at large. Being 

matter 



[<l>] Co. Littl, 303. a. Justice, in the case of Ktx r. Home 

It 53] For an explanation of the in Dom. Proc. 11 May, 18 Geo, 3, 

different sorts of certainty, vide the Coxcp. 0*72. 6S2. 

judgment delivered by De Grey, Chief 
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jinatter of law, it is not traversable [f 2]. But the present pro- 1779. 
secutor may now reply ^ thai the power is not according to the ^__^ ji 
general law in this case, but in a select body, which may The Kino 
then be tried by a jur}. If the retum be certain on the face against 
of it, that is sufficient, and the court cannot intend facts in- Lvmb 
consistent with it, for the purpose of making it bad. We must Regis, 
/consider the charter as truly stated, because nothing appears 
to contradict it; and, if so, the law says, that, by such a 
charter, the corporation at larj^e have the power of amotion. 
If presumptions were to be allowed, certainty in every parti- 
cular would be necessaiy, and no man could draw a valid and 
sufficient return. If the power of amotion is, iii this place^ 
in a select part, and the present retum is tiiad on that account^ 
I am clear that an action will lie. 1 say, if it is bad on that 
account, because it does not necessarily follow that it is bad. 
T^he contrary was held in Braithwaite's Case (p), which was 
recognized to be law by this court not many years ago^ in a 
case irom the borough of Leicester, Mraithwaites Case also 
proves, 1 . That, although a retum be true in words, yet, if 
It is false in substance, an action will lie, and, C. "^rhat pre- 
sumption and intendment, as far as they go, must be in fa- 
vour of returns, not against them. If, in this borough, the 
jpower IS given to a select part, by the charter or otherwise, the * 
court is imposed upon, and the prosecutor injured ; and it , 

m^ould be a ver^' proper subject for an action. 

Hie court pronounced judgmeut in favour of the return, [160] 
|>odi in the case of Francis Fane, and in that of Luther ; 
but, upon the suggestion of the Soficitor General, that ano- 
ther objection, which was afterwards argued in the case of 
jirthur Raymond, applied also to these two, (as well as to 
several others,) they were all left open to the opinion of the 
^ourt upon that objection (q). 

(y) E. 21 Car. 2. I Ventr. I9. , CgJ Infr^y P- 182. Note I9. 



[f] 2 For this reason, where the facts; and if it states only that "y^ 

vrit states facts, and draws the con- " was not duly elected," it is argu- 

•elusion that -4. was duly elected, mentative and bad. R.v, Mayor, HfC. 

Jhe return should traverse some of the of York, 5. 1\ R. 70. 
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[ J6l ] 



Alsop and another against Price. 

^pHIS was a s|>ccial case reserved for the opinion of the 
-■- court. — ^TTie action, which was debt upon a bond^ was 
tried before Buller, Justice, at Guildhall^ at the Sittiugs 
after Hilary Term^ 19 Geo. 3. 

The (iecfaraiion sXntedy That the defendant, on the 17lh 
of June 1772, by his writing obligatory, acknowledged him- 
self to be bound unto William Nash, in his lifetime, by tlie 
descriptioD of the Lord Mayor of Uie City of London, Sir 
Robert Ladbroke, in his lifetime, and Robert Jlsop, Esq. 
(one of the plaintiffs,) by the description of the two seuior 
Aldermen of the said city. Sir James Eyre, Knight, the 
other plaintiff, by the description of the Recorder .of the said 
city, Sir Stephen Theodore Janssen, Bart, in his lifetime, 
by the description of the Chamberlain of the said city, iii 
<£200, to be paid to the said obligees, when the defendant 
should be thereunto requested, and that, though .often re- 
quested, he had not paid tlie same, or any part thereof, to 
die said obligees, or any of them, in the lifetime of Nash, 
Ladbroke, and Janssen, nor to the plaintiffs, or either of 
them, since the death of the said Nash, Ladbroke, and Jans- 
sen. — ^l^o this declaration the defendant pleaded, generally, 
that, after making the bond, and before the action brought^ 
he became a bankrupt, within the meaning of the statutes 
made against banknipts, or one of them, and that tlie cause 
of action acnied before the time when he so became a bank«-^ 
nipt ; and concluded to the country*. 

The case stated, that a commission of bankruptcy issued 
against the defendant on the 5tli of September 1776, and 
that he after%vards obtained his certificate, which was allowed 
by the Chancellor on the 1st of May 1777. It then set forth 
the bond on wliich the action was brought, and the condition. 
The bond appeared to be a joint and several bond by James 
Sage Thomas Lawrence, tlie defendant Price, and Benjamin 
Ivory. The condition recited, I. Thvit Samuel fVilson, late 
of llaiton Garden, in the county of Middlesex, Esq. de- 
ceased, by his last will and testament, bearing date the 27tb 
of October 1776, directed that his executors should pay the 
sum of ^20,000, if the residue of his estate should anK>unt 
to that sum, or, if not, the amount of such residue, to the 
Chamberlain of London, for the time being, to whom, toge- 
ther with Uie Lord Mayor, the two senior Aldennen, and the 
Recorder, for the time being, he committed the management 
thereof, for the use and mtent, that the said .£20,000, or the 

amooDt 
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■mount of such residue, should be a perpetual fund, to be 1779. 
lent to young men who have set up one year, or not ^_^^ 
more than two, in some trade or manufecture, in the city of Alsop 
London, or within three miles thereof, and who could give against 
satisfactory security for the repayment of the money so to be Price. 
lent to tliem ; and his will was, that no more than ,£300, nor 
less than c£lOO, should be lent to any person or persons in 
copartnership, nor for any longer term tlian five years, and 
that every person, to whom any of the said money should be 
so lent, should, for the first year, pay 1 per cent, and, for 
the remainder of the time while he should keep the principal, 
£ per cent, per annum; and that the borrower should pay 
tlje interest half-yearly to the said Chamberlain of London, 
under certain limitations and restrictions therein particularly 
mentioned. 2. That Brass Crosby, Esq the late Lord Mayor, 
Sir Robert Ladbroke, Knight, and Robert Alsop, Esq. the 
late and then two senior Aldermen, James Eyre, Esq. the 
late and then Recorder, and Sir Stephen Theodore Jansseny 
Bart, tlie late and then Chamberlain, havii^ accepted of the 
trusts so reposed in them, the executors had, some time be- 
fore, paid to tiie said Sir Stephen Theodore Janssen, out of the 
assets of the testator, then come to their hands, «£ 10,000, in 
jMirt of the £20,QQO, which sum of ^10,000 had since been 
applied and disposed of according to the uses and directions 
in the said will. 3 That the executors had paid, out of assets 
of the testator, since come to their hands, the further sum of 
*£lO,000. 4. That the said James Sage Thomas Lawrence, 
(the borrower, and first obligee in the bond,) who had been 
set up fifteen months in the trade of a watch-case maker, in 
the parish of St. John Clerkenivell, in the county of Middle- 
sex, had applied to tlie trustees, for the loan of «£lOO, part of 
the remainder of the said trust-money, for the time, and upon 
the terms, in the said will mentioned. 5. That the trustees, [ l62 ] 
being satisfied, from the best information they could obtain, 
that the said James Sage Thomas Lawrence was, according 
to the directions and meaning of the will, a proper and de- 
serving person to have the benefit of pait of the said trust- 
money, had, tliat day, advanced and lent him <£lOO, part 
thereof, for the term of five years, if he should so long live, 
on the tenns and conditions in the said will recited, and 
therein after limited and appointed. The condition tlien de- 
clared, that the bond should be void, if, 1. the said James 
Sage Thofnas Lawrence, his executors and administrators, 
should pay tlie interest, (in the manner above mentioned ;) 
and if, 2. the said James Sage T/tomas Lawrence, his exe- 
cutors or administrators, should, within twenty days after the 
expiration of five years, in case he should so long live and 
$njoy the benefit of die loan, repay, or cause to be repaid, 
to the Cliamberlaiii of the city for the time beii%, on accourtt 

of 



I • ,.■ .:,_;:'■ . . . li^ 



162 
1779. 



Alsop 
Price. 



[ 163] 



CASES IN EASTER TERM 

of the trust, the said principal sum of «£l(X); and if^ 5. 
(in case the said James Sage Thomas Lawrence should die 
before the expiration of the five years,) his executors or ad- 
ministrators should, \\ithin three months after liis death, repiqf 
the principal in like manner, together with all interest diat 
should be then due ; and if, 4. (in case the said James Sa^e 
Thomas iMwreJicCy or both or either of his sureties, withm 
the five years, or before the principal should be repaid, should 
remove from their then present or future place of abode, or in 
case the said the said Thomas Price (the defendant) or Bcvja" 
min Ivon/, or either of them, should, within the time afore- 
saidy die, or become bankrupt, or insolvent, or compound 
witli their creditors,) the said James Sage Thomas Jjanrencc 
should, within a month after such, or any, or either of such 
removals, deaths, insolvencies, or compositions, give notice 
thereof, in "laiiting, to the clerk of the trust for the time 1)cing^ 
and also, if required so to do, within one mknth after notice 
should be given to him for that purpose, by the said clerk 
for the time being, nominate one or two other good and 
sufficient surety or sureties, to be approved of by the trustees 
for tlie time being, in tlie room of hun or them so removing, 
dying, becoming bankrupt, or insolvent, or compounding hit 
or their debts, and should also, with such new surety or sure- 
ties, enter into a new bond to the trustees for the time being, 
and so toties qiioties. 

This was all that was stated in the case ; but it was ad- 
mitted, at the trial, on the argument, tliat the bond had not 
been forfeited by the breach of any of tlie stipulations in the 
condition, till after the bankruptcy, viz. not till the 7th of 
Jtih/ 1777. 

Davenport, for the plaintiffs. — Morgan for the defendant. 
— llie case was argued on L'^ridaif the ;30di of April. 

Two questions were made. 1. Whetlier the plaintifli 
could avail themselves of the condition, as tliey had not put 
it upon the record ? 2. Whether, if tliey could, this was not 
such a debt before the forfeiture, as might have been proved 
imder the commission i Couper, who was of counsel for the 
defendant at the trial, had objected to the reading of the bond 
and condition by the plaintiffs, and to their being inserted in 
the case, because the bond, as stated in the declaration, was 
admitted by the plea, and not put in issue. Bulllb, ./ii«- 
tice, on the argument, said, that he had thought Corcper was 
right in his objection, but that he had permitted them to be 
stated in the case, from deference to the gentlemen^ (the So- 
licilor General, Dumiing, and Davenport,) who were of 
counsel for the plaintiffs. 

Davenport, on the part of the plaintiffs, argued as fcJ* 
lows : 1. Wherever, by an act of parliament, a defendant 
is permitted to plead generally, and give tlie speciul matter of 

hit 
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to foredeey and ansrwer by anticipation^ etery possible defence 1 779. 
fiiat might be set up [10]. w^v^ni 

BuLLERy Justice^ having asked^ \i'hclher there was any in- > Alsop 
stance, which bad Come before the court, where tlie plaintiff against 
had been permitted to set forth the conditio^ of a bond in Pkicf. 
his replication, Davenport said, it was done in tlie case of 
Webster v. Bannister (a)y [1 l}k 

The Solidtor-Getieral mentioned a case of Pattison ▼• 
Banks {12.'^ at the Assizes at Carlisle^ before AsiinuRST, 
Justice, in which, he said, the pleadings were similar to those 
in the present case; that, the ceirtilicate having been pro* 
duced, and the bankitiptcy appearing to have been long 
subsequent to the date of the bond, he offered the con- [ l65 j 
ffi^tbn in evidence ; that this Was objected to ; but that, 
after some argument, the Judge admitted it ; and that a case 
was afterwards stated for die opinion of this court, which 
was argued in H^ 1? Geo. 3. but that this point was not re- 
served [t 54]. 

The court took time to consider; and, this day, Lord 
Mansfield delivered their opinion, as follows : 

Lord Mansfield, — We are all of opinion, diat the plea 
^ven by the statute opens the whole merits of the question 
m evidence on both sides; and, on the merits, wc think that 
this was not a debt which could have been proved under the 
commission ; for the defendant was not originally die debtor* 
Xt was not a debt to be paid by him in fuHtro, at all events, 
but depended on the acts of the principal, viz. whether he 

did 

[10] In Tuttff v. Sparkes the con« discharge under the insolvent dcbtonT 

d ition was set forth in the declaration, act, and it concluded with a verifieO' 

«i-nd, in the case Ex parte Caswell^ tiotu 

l^rd King is stated to have said, [12] The principal question mada 

The certificate will not bar, if the in' that case was, whether bonds not 

obligee is careful in declaring upon granted for the price of goods, are 

his bond ; indeed if the party dc- within the statute of 7 Gto. 1. c.Sl.s 

clared upon the bond only he shall when the court decided that they are. 

be barred : Sccus if he sets forth as Swaine v. De Mattat was cited, ante, 

well the condition, as the bond in n. 9. and, being said by Ckambrt, (for 

the declaration, for then it must the plaintiff,) to be only a ^Ttfi P^EJiy 

appear that the cause of action did case, IVoad, (for the defendant,) an* 

^ not accrue at the time of the swcred, that it had been recognised 

** obligor's becoming a bankrupt/' 2 to be law, by the court of C,B. in 

-f*. JF. 499" However this was only an Goddard v. Vandtrheydm, M. 12. G.3. 

^iter opinion. 3 JVils. 262. 271* ^'ood endeavoured 

CmJ Infra^ £. 20 Geo. 3. 5th Matf, to argue the same point, which wa) 

1 780, p. 393. the first in the present case, in arguing 

[11] That case came on in co^irt in Pattison v. Banks, but the court would 

<Af . 19 Geo- 3. but I have postponed not permit him, as it had not beeu 

the report of it to E. 20 Geo. 3. be- reserved. 

cause the last proceedings in court [f 54] Pattison y. Banks has ban 
Mfcib in that term* The plea was a since reported, Comp, 540. 
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did or did not comply with the stipulations in the condition 
of the bond [^]. 

The postea to be delivered to the plaintiffs [f 55'], 



[(Oy-] Vide Paul v. JoneSy B, R.H. 
27 Oco. 3. 1 Term Hep. 599- S. P. 

[i 55] The following cases have 
bccii since determined : 



firsKUTSON V. WooDKRiDGE and 
another. B. R. M. 24 Geo, 3. 

The facts of this case came before 
the court in a special verdict, and 
wore these: On the 13th of June 
I782» the defendants applied to the 
plaintiff, to accept a bill for £300, 
which they would draw upon him, 
and which he did, not having any ef- 
fects of theirs in his hands. The bill 
being indorsed over by the defendants, 
and becoming due on- the l6th of 
August, the plaintiff then paid it. At 
the time when it was drawn, the de- 
fendants gave the plaintiff a paper in 
the following words: '* Received, the 
* 13th of June 1782, of Mr. R. D. 
Heskut/soup his acceptance for ;6'300 
due \iii\\oi August t which we pro- 
mise to pay when due, John Wood- 
bridge and Co/' On the 22d of 
July^ the defendants Ix'came bank- 
rupts, and afterwards, obtained their 
certificate. 

Eower^ for the plaintiff, argued, that 
the note given by the defendants was 
a mere indemnity, and that the plain- 
tiff's demand did not accrue till the bill 
was paid, and theretbre not till after 
the bankruptcy. Hu relied on ChiU 
ton y. Whiffin, G B. T. 8 Geo. 3. 3 
mis. 13. 



ii 



ti 
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Chamhrey for the defendants, in* 
sistcd, that the note was an absolute 
engagement, and constituted a debt 
within the meanmg of the statute of 
7 Geo. 1. c. 31. He agreed, that the 
meaning was to give an indemnity« 
but said, the question whether the 
case was within the statute depended 
on the thing done, not the intentioh : 
that, in Chilton v. Whifin, the promise 
was in the alternative, and condi- 
tional, not positive, as in this case, 
lie cited Macarty v. Barrow ^ and £jr 
parte Michell, Cane. 23 Dec. 1751. 1 
Atk. 120. 

Lord Mansfield, ^The note wa5 

clearly nothing but an indemnity to 
the plaintiff, against the consequences 
of his acceptance. 

Buller, Justice, — ^This case is not 
distinguishable from Chilton v. JFAif- 
Jin. The money was not payable at 
all events, in the present case, to the 
plaintiff. The defendants might have 
taken up the bill, and then the plain- 
tiff would have had no demand against 
them. 

Judgment for the plaintiff [<2>]. 



Cox V. LioTARD, B. R. H. 24 Geo. 3. 

This was an action on a policy of 
insurance, on the life of J. //. Byde^ 
lately gone to the East Indies, on the 
event of his dying between the 5th of 
April 1780, and the 5th of April 
1783. The defendant pleaded; 1. 
bankruptcy generally, and that the 

cause 



['JG^] Vide Ilockrell (or Hockley J v. 
Merry, B. R. E. 9 Geo. 2. 2 Str. 1043. 
Ca. Temp. Ld. Hardw. 2tf2. Young v. 



Hockley, C. B.M. 13 Geo. 3. 2 Blackst. 
839. Mason v. Vere, C. B.T. 18 
Geo. 3. 2 Blackst. iai7 [f 2]. 



(7 2] And see Comky v. Dunlop, JT.R. 565, and HouU v. Baxter^ 3 East. 177. 
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cause of action accrued before the case the death should 1779. 

bankruptcy; 2. that the policy was afterwards happen with- ^^•s/^ 

made prior to the time of in the time insured, Alsop 

[167 ] his becoming a bankrupt, and would yet be against 

then the trading, act of bank- barred from any re- ^ic£ 

Fuptcy, petitioning creditor's debt, medy against the bank- * ■ 

commission, proceedings, and certifi- rupt. 

cate, specially, and tliat he was thereby Lord Mamfield (stopping Wood^ who 

discharged from the said policy, and was for the defendant,)-— Though the 

all debts due at the time of the bank- preamble does not mention insurances 

ruptcy, without saying that the cause of this sort, yet they are within thp 

of action accrued before the bank- same mischief, and the enacting words 

nlptcy. To this last plea, tliere was are sufficient to comprehend them, 

a general demurrer. The statute of T Oeo. 1. is similar to 

Chamhre^ for the plaintiff, insisted, this, and the case of PattUon v. BoMfcf 

that this was a contingent debt, and is in point. 

not discharged by the bankruptcy and Bnllcr, Justice, — In Mace ▼. Cadell^ 

certificate, not 'being within the act B. R, M, 15 Geo. 3. Cowp. ^32, it was 

of 19 Geo, 2. cap, 32. § 2. for that, determined, that the general enacting 

though the enacting words are ge- words of 21 Joe. 1, c. ip, 5 11. are 

neral, viz. " the assured in any policy not restrained by the particular words- 

** of ihsurance,*' yet, as the preamble of the preamble, 
only mentions the cases of insurance Judgment for the •defendant* ■■ 

** on ships or vessels, and the goods 
*' and merchandizes loaded thereon," 

the construction ought to confine the Jqiinson v. Spillkb, B,R,H. 2f 
operation of the enacting part to such Geo. 3. 

cases ; that PattUon v. Banks might 

be cited for the defendant, where it This was an action for money had 

was held, that the general enacting and received, money paid, money lent, 

words were not restrained by those in and on an account stated. The de- 

the preamble, but that there was a fendant pleaded his bankruptcy and 

difference between the subject matter certificate, and that the cause of action 

of that, and that of the statute of accrued before the bankruptcy. Th« 

19 Geo. 2. ; for that, if the construe- trial came on at GuildkaU^ before BmIf 

tion of the last-mentioned statute, ler^ Justice, at the Sittings after JKfi- 

instead of being confined to voyages, chaelmas term, 1783, when a ycrdict 

which terminate in a given limited was. found for the plaintiff, with 

time, and are clearly what was in the ^378 155. 2d. damages, subject to the 

immediate contemplation of the legis- opinion of the court on a case nn 

lature, should be extended to policies served, which stated : Th:U, on the 7th 

on lives, where the risk may remain of October 1782, the plaintiff, bdng 

unsettled for a very long and indefinite in want of £1800, applied to thc'de* 

number of years, great inconveniences fendant to indorse his (the plainliff^s) 

would follow. If the holders of such promissory note for that sum, for the 

policies could claim under the com- purpose of discounting it at the Bank; 

mission, the assignees might either be and as a security, or indemaity, the 

obliged to impound effects for half a plaintiff deposited, in the defendant's 

century ; or, if the^ should, after a hands, three Ordnance debenture!; 

certain period, consider the debt as with the usual assignments thereoif, 

claimed and not proved, the policy executed by the plaintiff, so as to reo* 

creditor would be excluded from his der them negotiable, for which the 

share of the bankrupt's estate, in following memorandum was signed. 

N 3 fix. 
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viz. " Received, 4th qf 7 Geo. 1. c. 31. .and ip Geo. 2. e. S3. 
_ _ September IJSQ J of Mr. wliich re^pt•ct ihc discharge from 
A I SOP Jofffes Johnson^ three debts, by bankruptcy. The former 
acainst Ordnance debenturi»s, extending thi* operatioi^ of the bankf 
Price. ^'*' ^^* (specitying ruptcy in that respect, to debts, which 
thenO amountins: to at the time of such bankruptcy arp 
^''2077 4^' 10(f. which dcbita in preseuii^ hut solve^da w fi^" 
I hold as a collateral siecurity for his turOy the other to certain contingent 
note of haQd to mc* dated 5th Avgmi^ di-bts therein specified. The present 
at three moufhs, for ^M800 due the cahc falls within neither of tliose acts. 
8th of Nwcmher m*xt, J. Spiilcr^ J, The dibt was not at all due from th^ 
Johifion^' liic note for ^'1800 was defendant to the plaintiff, till the plain* 
afterwards renewed, for the accom- tiff hud paid the money to ISIessrs. 
modation of Joh$uon^ by another, Tibbitts. It was not, therefore, dcbi-, 
dated the 7th of October 1782, pay- Jum in presenfi, at the time of the 
able in three months. On the 12th of bankioiptcy, and it was clearly not a 
Noioember 17S^t the defendant pledged contingent debt within 19 Geo. 2. It 
one of the debentures for ^^779 ^^* 2(i. was Spiller who borrowed the £oOO, 
njrith Messrs. TilMtts^ as a security of Messrs. Tibbitts, He gave his own 
for ^500, for which he also gave his promissory note for it, and also pledged 
notid of band, payable two months one of the debentures, with Johnson's 
after date. On the 10th of January consent ; for Johnson's consent was 
i783y the plaintiff paid his renewed implied from his having made the 
note of hand for ^1800 to the Bank, debentures negotiable. Jo^itfOM, there- 
to whom the defendant had indorsed fore, was only liable to Messrs. 77^ 
it. On the 18th of January 1783, bitts as a collateral surety for Spiller^ 
the defendant became a bankrupt, and was not ' damnified till October^ 
and, on the 29th of March following, when he redeemed the debenture, and 
obtained his certificate. On the 31st that^was after tiie bankruptcy. Thia 
Qf October 1783, the plaintiff re* nrsemblcs many former cases of sure-^ 
deemed the debenture for i£779 ^^- ^d» ties, and, particularly, that of Taylor 
from Mpssn. TibbittSf by pa^'ing v. Mills, B. Ji. li. \7 Geo. 3. Ctwp. 
i£SJSl5s»2d. the remainder of the 5^5, wherp it was detcnuined, that a 
^6Ck) having been received surety in a bond, who paid the dcb^ 
[ l€9 ] by them as a dividend under after the bankruptcy of the principal^ 
the defendant's commission, was not barred by the certificate or 
Wilson^ for ^e plaintiff.— -BaWtti*, the principal, from recovering over 
for the defendant. against him, although the bond was 
IVHson contended, that this debt forfeited before the bankruptcy. ThcvQ 
could not have been proved under the is no substantial difference whether 
commi^ion^ andit therefore, was no( the surety gives a bond or not^ or 
di8char|{cd by the certificate. The pledges part of his property. The 
first statute which vade bankruptcy only distinction between this case an4 
and a certificate an absolute di.^charge, Taylor v. Mills is, that» here, Johnsoii^ 
from any debtSr was 4 4^ 3 Ann. c. 17« inight have brought an action against 
iThe vords were, ** Shall be discbarg- Spiller before his l>ankruptcy, viz. as 
*^ ed from all debts by him, her, or soon as he pledged the debenture. But 
** them, due, or owirig, at the tme that action must have been trover, the 
" that he, she, oir they, did become right to which certainly still remains; 
*' bankrupt ;*' and those word^ have for bankruptcy is no plea to an actioa 
been continued in SGeo. 2. c. 3p. § 7. for a tort (a) ; and the circumstance 
There are only twq other acts, tiz. of the plaintiff's haying got back the 

dcbentiue* 
f«J Vid€ Goodtitlc v. North, B. R.H, 21 Geo. 3. Infra, 584. 
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debenture! would only go in mitiga- 
tion of damages. The only objection, 
therefore^ hero, must be to the form of 
the action; but, if the plaintiff has 
been obliged to pay the money in order 
to recover the debenture, why should 
he not recover that money upon an 
implied assumpsit? He may wave 
his remedy for the tort, and affirm 
the transaction of the pledge, and 
then the case is the same as if he had 
gone at first with the defendant to 
Messrs. Tibbitts^ and had then pledg- 
ed the debenture as a collateral se- 
curity. 

Lord Mansfield^ (stopping Baldwin^) 
— ^This is a very plain case. Johnson 
wanting money, prevails on Spiller to 
lend him his name, by indorsing his 
note to be discounted at tlie Bank, 
giving him, as a security, this deben- 
ture, (among others>) and making it 
nejTotiable. This put it in the defend- 
ant'is power to dispose of it, and he 
pledged it with Messrs. Tibbitts. Af- 



1779. 



Alsop 
against 
Pricb. 



terwardsy on the 10th 
of January 17S3, John- 
son's note was paid at 
the Bank. From that 
time Spiller became his 
debtor for money had 
and received, and was 
immediately liable in an action of of- 
sumpsit [p 3]. This was before the 
bankruptcy; it was a debt which 
might have been proved under the 
commission ; and, therefore it is dis- 
charged by the certificate. 

Builer, J ustice,— It is not to be taken 
for granted that a demand in trover 
cannot be proved under a commission 
of bankruptcy; where the demand 
can be liquidated, it may [f 4]. It 
is only personal damage, as for an 
assault, &CC. that cannot be proved* 
But, here, the plaintiff might have 
had a special action of assumpsitf as 
soon as the debenture was pledged. 
We ai-e not to presume the consent 
of Johnson. It was only deposited 

^ with 



[f 3] The cause of action must be 
complete before the bankruptcy ; and 
therefore where A, had lent B. stock, 
to be replaced at an indefinite time, 
and B, became bankrupt without hav- 
ing replaced it, the court, on re-con- 
sideration, held that A. could not be 
admitted as a creditor under the com- 
iiiission for any sum, 4 T. it 570. 
Tiiough they had formerly held that 
he might be admitted to the amount 
of the price of stock at the time of 
the bankruptcy, Uttersonv. Vemon, 
3 T. R, 539' And where the damages 
have not accrued before the bank- 
ruptcy, they may be recovered in an 
action, notwithstanding a certificate ; 
although a cause of action for nomi- 
nal damages may have accrued be- 
Tore, R, in Hammond v. Toulminy 7 
7. A. 6 12. which was an action 
brought on a covenant for a good title 
to a ship, where plaintiff, after the 

N 



bankruptcy of defendant, had been 
compelled to pay the value of the 
ship to persons having a better title 
to it than defendant. 

[f 4] The meanins of this dictum 
is, not that a person who has a cause 
of action which may either be in tort, 
or (by waiving the tort) be changed 
into an action of assumpsit^ is bound 
to prove his debt under the commis- 
sion; but that he has his election, 
and shall no^ be prevented from prov- 
ing under the commission, because he 
might bring trover; and if he chooses 
to consider it as a contract, and to 
bring ah action of assumpsit^ the cer- 
tificate will be a bar, per Lord Ken- 
yon and Lawrence, J. in Parker v. 
Norton, 6 1\ R, 695, where it was 
decided that bankruptcy was no plea 
to an action of trover for a bill of ex- 
change* 
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with the defendant, to 
bo kept a:^ a security. 
As to the uncertainty 
of the demand in such an action, 
would it have been more uncertain 



than the demand in a common act km 
of assumpsit on a quantum meruit^ for 
goods sold ? 

The postca to be delivered to tk# 
defendant [<!0^]. 



[Q^] A principal and surety give 
a bond for payment of money by in- 
stalments, and the principal gives the 
surety, by way of counter-security, 
a bond conditioned for the payment 
of the amount of the instalment, on a 
day previous to that on which the 
first instalment is to be payable. Sub* 
sequent to the day, in the. condition 
of the lastriQcntioned bond, but pre- 
vious to that on which the first in- 
stalment is payable, the principal be- 
comes a bankrupt, and afterwards 
obtains his certificate. After this, the 
surety pays the instalments, and then 
brings OMirm/vtV against the principal. 
The court was of opinion, that the 
surety might have proved the sum in 
the condition of the bond to him, 
under the commission, and therefore 
they held, that the action was liot 
maintainable. Tpvssaint v. Martin- 
nant, B. R. M* 28 Geo. 3. 2 Term 
BfCp, 100. And, in a subsequent case. 



it was determined, that if a countet* 
bond is given by the principal to the 
surety, conditioned for the payment 
of the sum for which he is bound, on 
the day previous to that on whicK 
the principal sum is made payable; 
this is a debt which the surety may 
prove under the commission of the 
principal, though he become a bank- 
rupt, before the day of payment in 
the bond to the surety^ and before he 
has been called upon to pay any thing 
for the principal. Consequently* the 
principal, after he has obtained his 
certificate, cannot be sued by the 
sun»ty. Martin v. Courts B. IL T. 
28 Geo.3. 2 Term Bep. 640. Vide also, 
of another class of debts, Ex parte 
Mat/dwell, Cane, 1785. 1 Co, Bankr, e04. 
Ex parte Beaufoy^ Cane. 1787. Iff- 205. 
Ex parte LordClanrirardf, Cane. 1787* 
lb. !?09. and Ex parte Bri/mcr, Canc^ 
1788. Jb,m. 



Moodayv 3d 
Mmy. 

In m joint actjon 
a^-ainst several, 
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be 



Powell against White and Others. 



irreguli 



pro««cdunics»by *"^ circuHistance^ were, that the plaintiff had sued out a 
ftU the defend- bailable MTit against three^ that one ^'as arrested^ and put ii^ 
^^ bail) and the plaintifF not having declared agamst him within 

two terms, he signed judgment, the other two defendants not 

having appeared to tlie writ. 

Cause was this day shewn ; but the court was dearly of 

opinion* tliat in a joint action, the plaintiff' could not be 

non-prossed by oaei or some of the defendants, without the 

others. 

Bearcroft^ 
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^ ■ 

Bearcroji, for the plaintiff. — ^The Solicitor General, for 1779. 
Ae defencbnts [t 56]. 

The rule made absolute. 



[t 56] But, where two defendants, judgment was of £. 23 Geo, 3. On 

in assitmpititj severed in pleadin<i, and a rule to shew cause, why the judg- 

the one pleaded a bankruptcy, which, ment and execution should not beset 

on is!>ue joined was found for him, it aside, for irR'gularity, Bv/Zfr, Justice, 

was held, that the plaintifi'mightenter said, there was a great difTcrcncc bo- 

9l nollt prosequi^ as to him, and still tween a nolle proscquiy (as mNokey. 

proceed to linal judgment and exccu- Ingham^) and jud;4ment of non-pros, 

tion, against the other ; Nokt v. iirg- for that, by the latter, the plaintiff is 

kanif B, IL E. IS Geo. 2. 1 IFUs. 89- put out of court as to all the defend- 

FUe also U'eiler v. Gorton, B. R. i\ ants. He cited Parker v. Lawrence, 

30 Sf 31 Geo. 2. 1 Burr. 358. where it Coin. Scacc. H, 11. Jac. 1. Hob, 70. 

iwas held, that, when there is judg- Slowley v. Eveiei/y Cam. Scacc. T. 12 

ment by default against one defendant, Jac. 1. Hob. ISO, JVahh v. Bishop^ 

in a joint action, the other cannot B. R. H. 7 Car. 1. Cro. Car. 239. 

nonsuit tlic plainti^, at the trial on 243. and Weller v. Goyton [C^], 

issue joined by him, nor, if the However, he said, as the judgment 

plaintiff neglect to proceed to trial, was of a former tiTm, it could not be 

can he obtain judgment as in case set aside u])on motion, but must be 

of a non-suit under 14 Geo. 2. c. \J. reviTsed by writ of error. But, as to 

5 1 . the ex(^cution, the court ought to in- 

Philpot V. Mailer, B. R. T* 23 Geo. terfen% because it could not be got at 

8. was an action of treapass iigainst by writ of error, and the party had. 

(wo, who severed in pleading, and one no other remedy. The rule was made 

of them signed judgment of non pros, absolute, for setting aside the execu- 

and suedL out execution thereon, tion, the plaintiff undertaking not to 

"^he execution was a ca. sa. in trespass bring an action, 
^n the case, instead of trespass. The 



[^tS-] S. /t. r. 30 4- 31 Geo. 2. I Burr. 358. 
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CASES IN £ASTER TERM 



McmHay,3<i Le Chevalier, Assigncc of DoRMERf a 
'^' Bankrupt, against Lynch and Another. 



Money wrJwf 
out of Enghocl 
to A btnkriipt 
may be attached 
hytheltvof the 

SJace after, for a 
ebt dae before, 
(he bankruptcy 



A Creditor of Dormer\ to ivhom he was indebted 
^^ liefore he became a bankrupt, attached, in tlie Island of 
St. Christophers, after the bankruptcy, a sum of money 
owing by Lynch to Dormer. Afterwarcb, Lynch coming 
to Enghnd, the plaintiff brought an action against him, to 
recover die debt owhig by him to the bankrupt ; and Lynch 
applied to the court for a rule to shew cause, why the trial 
should not be put off, till he should be able to procure from 
St. Christophers evidence of die debt having been attached 
in his hands, in the manner just stated. 

On shewing cause, this day, it was contended, that, as the 
debt for whidi the money was attachtni was due before die 
bankruptcy^ die creditor was only entitled to his sliare of the 
dividend under the commission, and could not attach the 
money in th^ hands of Lynchy because the right to the money 
owing by Lynch was, by the assijpment, vested in die plain- 
tiff, for the benefit of all die creditors. 

Lord Mansfield, — If a bankrupt has money owing to 
him^ out of Englandy as in St. Christopher's, Gibraltar, ifc. 
the assignment mider the bankrupt laws so far vests the right 
to the money in die Assignees, that the debtor shall be an- 
swerable to them, and shall not turn diem round by saying he 
is only accountable to the bankrupt. In Scotland they per- 
mit assignees of a bankrupt in England to sue for money 
owing to die bankrupt in Scotland; and it has been deter- 
mined, at the Cockpit, upon solemn consideration, diat bills 
by English assignees may be maintained, in the Plantations, 
upon &mands due to the bankrupt's estate. In the case of 

mtson 



[t] That is, whore a cUbtor has paid 
money under due proci'ss of local law, 
he fhall not be conipolled to pay it 
over again; but where a creditor do- 
miciled in England has received money 
due to a bankrupt, by attachment in 
a foreign court, commenced after the 
assignment of a bankrupt's estate, and 



with, a knowledge of the fact, the 
assignees may recover against the 
creditor in an action for money had 
and received. Hunter \\ Potts, At T., 
R, ] 82. S. P. Philips V. Hunter, in 
error, 2 i/. Bl. 402. Dissentient^ 
Eyre, Ch, J. 
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fVibon the a^t {b). Lord Hardwicke went so far as to re- 1770 
fuse to permit the Scotch creditors to come in und^ die com- .^^ y 
missioHi ou the same footing with tliose in this country, unless ^^ Chev a- 
they would abandon the prioritie:^ which they had obtained ^^^^^^ 
by the law of Scotland, as to the effects there [15i]. But if, against 
in the mean time, after the bankruptcy, and before payment Lynch. 
to the ass^ees, money owing to tiie bankrupt out of Eng- [ 171 ] 
latid is attached, houa fiile, by regular proce^ss, nccording to 
the law of the place, tlie assignees, in such case, cannot re- 
pover the debt. 

The rule made absolute. 

fbj Reported 1 jitk, 128. by the [13] Vide the C9sv of Bradshaw Sind 

name of liic/iar^son ai. assignees of RosSjUssigncssoffFilsonyV.Fairholmc 

iVihon y. BradskaWf 25th February and another, in the collection of Do- 

1752. but this point is not men- cisions of the Court of Session from 

tioned. 1752 to 1756, y?. 1<)8. 



BiRT against Barlow. ^mIT/.'*^ 

'T'^PIS M as an action of trespass and assault, for criminal J*'® ^'*» "**• 

-*• conversation witli the plaiutii}''8 wife. It was tried circunMi^<«, 

before Blacksto e. Justice, at the last Assizes for KetU, ^»" penniimnew 

Mrhen, by the direction of tlie Judge^ the plaintiff was folTLto^hTfour 

non-suited. <lav« mre expired. 

Ou Mondau, the CGth of Jpril, Rous moved for a rule to "^J^Sn^n!*".^^^^ 
«hew cause, wliy the nonsuit should not be set aside, and a new actual murruge 
trial granted. ?*>' ** ^'''T^ 

Ti-^ ? I ^ '1' by a c«>pv cJ th« 

Wednesdm/j tlie Cist of April, \vas the first day of the register, und the 
term, and, by the practice of tliis court, all new trials, (in ^'"ubtJ-^rbi^* 
causes tried in vacation,) must be moved for witliin four witnc^rs to tiie 
days of the besinniug of the term, including the first; so [2['\\"V^p^- 
^at Saturdaif, the 24th of April, was the last day for mov- tent wi{nc4»e« to 
ing. However, Rous having stated that he had understood f"^ ^JJ* ^^^^ 
iliat the four days were reckoned exclusive of the first, SlaJricdT 
sind 13lacksto>'i:, Justice, having desired at the trial, 
^hat the opinion of tlie court should be taken, the court 
fsntertained the motion, which was founded on the ground 
>f a misdirection in point of evidence; and the rule was 

anted {c\ 

lliis day Buller, Justice, read the Judge's report, which 
^A'as as follows : 

The firs^ witness called bv the plaintiff was Thonuis 
^harpe, who proved a copy of tiie register of the parish of 

St. 

(c) Vide infra, Rex. v. Cough, T.21G, 3. p. 791. 
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1779. ^^* Alfred^ Canterbury y in h(r.c verba"-^*^ 1767, No. 106. 

^^^ ^ ^ '* John Biri, Esq ; of the parish of St. Margaret y "Rochester^ 
BiRT " ^^' ^^^^ ^'^^ Harriot Champneys of thu< parish, married 

against *' ^^ banns 15 December 1767, by John Lynch ^ minister. 

Barlow. " Witnesses, Uoftcr^ Lynrh^ Francis Champneys^JnneLynchf 
" EHzaheth /w/wrA[14l." — Another witness,' (.Sw.srzwwn ^) 

[ 172 ] was next called, to prove tlie fact of adultery. — I was of opinion, 
that this was not sufficient evidence of the marriage, but that 
the identity of the parties must be proved, eljH* it might 
pos>ihly be a register of the mnrrij»p(», not of tht* plaintiff and 
his supposed wife, but of some other persons of the sjunc 
name. — ^Tlie counsel for the plaintiff then said, that, in the 
course of their examination to prove the adulterous inter- 
course, it would come out from tlie mouths of the witnesses, 
that the plaintiffs reputed wife was of the name and family 
of Champneysy and that they have long cohabited together, 
and were esteemed to be man and wife by all tlieir triends 
and relations. — I still thought that the evidence, so <jpened, 
would be insufficient, holding, in confonnily to the case of 
Morris v. Miller ^ reported in 4 Hnr, t\Ool (d\ (and of which 
I also had a manuscript note of my own,) that this was the 
only civil case hi which proof of an actual niarria;;e was 
requisite, as contradistinguished from acknowledgment by 
the parties, cohabitation, reputation, ^o. lliat the best proof 
that could be given of an actual marriage, was by some per* 
son personally present at the solemnity, which, in my small 
experience, 1 had never seen an instance of not prodnchig. 
If it did not appear that there were any persons prcsi^nt be- 
sides the minister [ 1 5], and he was dead, perhaps olher col- 
lateral proof might be admitted, which nnght render proba- 
ble the identity of the plaintitt' and his wife, and the persons 
whose marriage was so registered. But that, in the present 
case, there appeared to have beeii no less than Jive zciinesses 
present at the marriage thus registered, which was <«ily elevcMi 
years ago. lliat the marriage act had directed the wiUKsses to 
subscribe their names to the register (e), in order to facilitate 
the investigation of the legal evidence of marriages. — And 
that till these five witnesses and the minister were accounted 
for, as by shewing them all dead, or the like, ^ could not 
admit less proof than that of some i)erson present to demon- 
strate the identity of the parties. — 1 accordmgly nonsuited the 
plaintiff. After which a proctor from the ecclesiastical court, 

tlieii' 

[14] I prrsnmc the nnrnes of the fdj B. R. K. 7 <^ -3. Since re- 
husband ami wife wore albo siibscribid, polled. ] Blackst. 6:yz. 
although tliitt was not stated in the [15] Two wi messes iit least, besides 
rrport. It i?« expressly rec|uired by the minister, art* expressly n*(iuircd by 
the marriage act, 26 0. 2. c. 33. ^ the murriagc act. § 15. 
15. CcJ 26 C. 2. r.30. § ]5. 
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then present, declared openly that he had been subpoenaed by 1779, 
the plaintifT to prove^ and could prove tlie taking out of a ^^^^ii^j 
licence for the marriage of the plaintiff and his reputed >vife. Birt 
I mention this circumstance^ though it could be no ground of against 
oiy determination^ as it shews something more than a bare Barlow. 
pombilittf that the plaintiff and his wife were not the identical [ 173 ] 
persoas so register»i as marrying by bans. 

KemnCy Serjeant^ and Peckham, shewed cause. — ^They ap- 
gued^ that tlie marriage act meant to introduce some more 
accurate proof of maniages tlian what was in use before tlie 
passii^ of that act. This purpose was expressed in the 
preamble to the 1 5th section. It had accorduigly been 
enacted by that section^ diat witnesses should be present, 
who should subscribe their names to the register; and the 
purpose of such subscription must have been to point tliem 
out^ that they might be produced when it should become ne- 
cessary to prove the marriage. Tliere is no case in the law 
where subscribing witnesses are necessary, and yet it is not ne- 
cessary to produce them, or, if they are she\v'n to be deiid, to 
prove their hand-writing. The register proVed the marriage 
of two persons of the same name with the plaintiff and 
his wife, but could not shew that they were those identical 
persons. 

Dumiing, and Rous^ in support of the rule, observed, that 
the preamble to the section of the marriage act relied on, 
professed an intention to render the proof of marriages more 
easy^ and it would be a strange solecism to construe it so as to 
render them more difficult. It was admitted, that the proof 
of a marriage was complete, and no case could be shewn 
which had determined, tliut there could be no other evidence 
of the identity of the parlies, but tlie testimony of persoxu 
present. Proof of die parties havbg been seen going to 
church the morning of the da^ mentioned in the register, or 
sleeping together tliat night, would siurely be evidence of the 
identity, and so would proof of their having cohabited together 
from the time of the marriage downwards. In an action for 
goods furnished to a wife, evidence of cohabitation and repu- 
tation is sufficient. In a case of criminal conversation, 
something more, viz. an aciuat marriage must be shewn. 
This is done by tiie register ; and when Uiat is coupled with 
evidence of cohabitation and reputation, the proof is com- 
plete. As the copy of the register only was produced 
(and was all that was necessary') the witnesses could not 
have proved their attestation, even if they had been called. 

Lord Mansfield, — riom the report, it appears, that the 
ground of the nonsuit was an idea, mat die identity must be 
proved by the minister, or some of the attesting witncsisesp 
Unless their not being produced is accounted for, in the same 
iQanncr, as is required in the case of subscribing witnesses to 
a deed. Tiie counsel for die pUuitiff stated other evideiKe 

of 
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17 79 4 of the identity; M^hether such &s would ha^ been sufficieht 
%_,-^^ when produced^ (as that might, or might not be, accordii^ to 
BiKT the differences arising from the manner of stating it,) I give 
against no opinion. But the judge decided diat it was necessary to 
Bahlovt. produce sdme of the subscribui^ witnesses. The clauses in 
die marriage act relative to registers are of infinite utility to 
tlie kii^dom. lliey were meant, as well to prevent £dse en« 
tries, as to |uard against illegal marriages without licence, or 
the publication of bans. The registers are directed to be 
kept as public books, and accompanied tvith every means of 
authenticity. But^ bendes facilitating and ascertaining the 
evidence of marriages, they were intended for other wiae 
purposes. Hey are of great assistance in the proof of pe- 
digrees, which has become so much more difficult since inqni- 
Mtions post mortem have been disused, that it is easier to 
establisfn one for 500 years back, before the time of Charles 
' II. than for 100 years since his reign. But this advantage 
would be lost, and it would be very prejudicial, if the act 
were so construed as to render the proof of marriages more 
difficult than formerly. I take it for granted, that the law 
stands as it did before in that respect. Registers are in the 
nature of records, and need not be produced, nor proved by 
subscribing witnesses. A copy is sufficient, and is proof of 
a marriage in fiact bet^'een two parties describing themselves 
by such and such names and places of abode, though it does 
not prove the identity. An action for criminal conversation 
is tl](* only civil case where it is necessary to prove an actual 
maiTiage. In other ca^es, cohabitation, reputation, S^c. are 
equally sufficient since the marriage act as before. But an 
action for crimimal conversation has a mixture of penal prosecu- 
tion ; for which reason, and because it might be turned to bad 
purposes by persons giving the name and character of wife 
to women to whom they are not married, it struck me, in the 
' / case of Morris v. Miller, that in such an action, a marriage 

in fact must be proved. I say, a marriage tii^c/> 
because marriages are not always registered. There are- 
marriages among particular sorts of dissenters, where the 
proof by a register would be impossible, and Dennison, 
Justice, in a case of that kind which came before him, ad- 
mitted other proof of an actual marriage. But^ as to the 
proof of identity, whatever is sufficient to satisfy a jury, is 
good evidence. If neither die minister, nor the clerk, nor 
any of the subscribing witnesses, were acquainted with the 
married couple, in such a case, iioue of diem might be able 
r lYS 1 ^^ prove the identity. But it may be proved in a thousand 
other ways. Suppose the bell-ringers were called, and 
proved that they rung the bells, and came immediately after 
the marriage, and were paid by die parties; suppose die 
hand-writing of the partiei< were proved; suppose persons 
called who were present at the wedding dinner, ^c* Sfc. 

WiLLES, 
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WiLLESj and Ashhurst^ Justicei, of the same opinion. ] 779» 
BuLLER, JusHce,'^The original regisia- is not neceasary %^'^^^ 
to 1^ produced, and it is only where thai b required, that Birt 
aubacribing witnesses must be called. In this case, the ym!k*B against 
maiden name was Harriot Champneifi. Suppose a maid Barlow. 
aerrant had proved diat she always went by that name 
till the day of the maniage, that she went out that di^, and, on 
her return, and ever since, was called Mrs. BirtT Surely 
that would have been evidence of die identity. 

The rule made absolute [16] [t57]. 

[16] The cause was tried again, at [f 57] Vide HctnmingB v. Smithy 
the ensuing Assizes, and a verdict fi. A, M. 25 Gto.^, 
found for the plaintiff. 



iDoE, Lessee of Matthews and Oihen agamst wednerfay, 

Jackson and Another. ^ihiiay. 

TNdiis ejectment, which viras tried before Blackstone, « wl^JSufaSSt 
^ Justice, at the last assizes for Surry, the only question '' on double 
arose on the notice to quit. The demise was laid to be on |^ 7u^*jIrt*S°* 
the 27di of March mi, to hold from the 26th of die same tyectmenu 
liarch, and the notice to quit^ which was in writing, was in 
the following words: '' I desire you to quit the possession 
^' at Ladif-day next, of, ^c. or I shall insist upon double 
*^ rent for the same." The judge directed the jury to find a 
verdict for the plaintiff, but w itii leave to the defendant to ap* 
ply to the court, widiout costs, for a nonsuit. This was ac« 
cordingly done, and a rule to shew cause was granted, which 
110W came on to be argued. 

Peck/tamy for the plaintiff.— Dii7in2/ig, Mingay, and 
Xone, for die defendants. 

On the part of the plaintiff^ a case was mentioned, (on 
the relation of Wheeler,) which had come before Smythe, 
£aron, at Lincoln, where he had over-ruled the objection 
to a similar notice ; aud cited a prior case of the same sort 
in which Noel, Justice, having ruled tliat the notice was [ U6 J 
Igood, his opinion had been confirmed by the court of Com' 
wion Pleas. 

On the other side, it was contended, tliat it was impos- 
sible to know whether the cases referred to were parallel to 
tills, unless die words in the notices could be shewn to 
Iiave been die same. Here, the landlord hud proposed an 
alternative to the tenant, and given him an option, viz. 
«ither to quit at Lady^day, or, (if he chose,) to hold over, 

paying 
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1 770 P^y^ double lu8 then rent. It could not be supposed, but 

^ ' '^* that, if the defendant, on receiving this notice, had goDe^ 

^"^~^ and oflfered to continue at double rent, the landlord would 

'\ have agreed to it. It could not fairly be said, (as had been 

/ Msoir ^^"^^"^^ *^ *^ trial,) that the latter part of the notice was 

only meant to declare the legal consequence of holding over, 

since tlie statute of 4 Geo. 2. (/) does not give double the 

refUj in such cases, but double the value. 

Lord Mansfield, — ^That tlie landlord may give the te- 
nant the alternative is clear; hut the question is, what b the 
meaning of this notice. If it had really contained the option 
of a new agreement, and had said, for instance, ** Or eUe 
tliat you agree to pay double rent,*' the ejectment could not 
have been supported. But, here, tlie landlord does not 
mean to offer a new bargain. I think this very point has been 
settled several years ago ; but if it is new, 1 have no doubts 
The additional words only prove the landlord*s anxiety to get 
into possession. It is an emphatical way of enforcing the 
notice, and shewing the tenant that he b in earnest, by in- 
forming him of the leeal consequence, if he hold oTer. 
llie tenant may keep hun out, 1^ defending an ejectment, 
and by chicane, for several months, but the notice informs 
him, that, in such case, the landlord will insist on the pe« 
nulty. It clearly means to refer to the statute, although the 
penalty given by the statute is not double rent, but double 
die yearly value, which is more favourable to landlords, for 
double rent would be no penalty on the expiration of some 
leases [17]. 

WiLLEs, Justice^ — ^Tlie notice is to be considered as hav* 
ing two parts ; 1 . Tlie common notice to quit ; 2, A warn- 
ing to the tenant of tlie consequence, if he shall disobey the 
notice, and put the landlord to the necessity of bringing an 
ejectment. 

AsiiHURST, and Buller, Justices, of the same opinion. 

Tlie rule discharged [<l>]. 

(fj C. 28. M. [<3>] Vide Messenger v. Arm- 

[17] By 11 Oeo. 2. c. Ip. § 18. the strong, B. R. M. 26* Geo. ^ 1 Term 

penalty* when the tenant gives notice Rep. 63. 

that he moans to quit, and docs not, 

is double rait. 
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J779. 

Trhe King against the Mayor and SurgesseS Saturday, sth 
of Lyme Regis, on the prosecution of Ar-* ^^*^' 
THUR Raymond. 



JtfJNDJMVS to restore the prosecutor to the office of a S'^w* ^re loThe 

-*'^ capital burgess. office of a capital 

The return stated, That Lyme Regis was a borough by Jj^^^^iJiVtSe 
prescription. That the mayor ahd burgesses had been im- grouud ot the 
memonally accustomed to havfe, and still ought to have, fJ^Lve^^tli^rihc 
widiin the borough, a certain guild-house, called the Moot- non-attenanMcc 
hall, or Gnild'halL That Queen E/izabeth, by letters pa- *'^ ^^^^'P^^f^'^'i' 
tent of the 26th of June, in the 33d year of her reign, whic™hc "wa» 
granted, {inter alia in the return stated,) that tliere should summoned lor 
be in the said borough^ a mayor and eleven burgesses$ in nUm- Jpit^hT^^tsii^ 
her, only, out of the burgesses of the borough or town an averment that 
aforesaid, [Ifc. as stated within the parenthesisy supra, from elation ^iJ'in'^the 
f. 150 to £! 151. in the Case of Francis Fane and John capital burgc$>ea 
Lutherl. That the letters patent, in the particulars in the ^"^^cilunciTr 
return set forth, had been accepted, and acted under to dues not a^iiert, 
the present time. That, from llie time of granting the ^"tyfuraUie 
'etters patent, every capital burgess, upon his admission had a right to 
into the office, had been accustomed to take [the same oath, ^f^cfw^^^^^nd 
<uid in the same manner, and set forth in hoic verba y as in ought to' have 
the case of Fane and Luther, supra, p. 149]- That die obeyed t».c*uin- 

1 I • 1 I "'^ *i r^i 1- ^ mons, because, 

l>ro8ecutor was elected a capital burgess on the 27tli ot Auzust cu&tistentiy with 
-1 759, and sworn m on the same day. Tliat on die lOth of •"<:»» /n aver- 

^ . , — .« 1 11 • ^ J A' mcnt, he might 

-August 1778, the mayor duly appomted a meeting or con- not have that 
location of the mayor and capital burgesses, to be holden at "8**V *^ (JJw^ 
*^ council chamber within the Moot-hall, or Guild-hall, £?t"aif thecapi- 
tfie 15th of August, at eleven o'clock in the forenoon, to ^^i^K^^^tUr 
lect one of the burgesses into the office of a capital bui^ess, ^mmon counctL 

the room of Henry Fane deceased. That before the 15th 

f August, he caused due notice to be given to all the capital • 

V^ui^esses, within the reach of summons, of his having ap^ 

^t^ointed such meeting, and caused such due notice to be given 

^>n the 1 1th of August, to the prosecutor in person, whereby 

l^e summoned him to attend at the council chamber, within 

^tie Moot-hall, at the said meetii^. That, on the 15tii of 

August, the mayor and George Kirby, and Robert Clarke, 

Xwo of the capital burgesses, met at the council*chamber for 

the purpose of holduig a meeting of the mayor and capital 

Imrgesses according to die notice, for the election of a capital 

l>urgess in the room of the said Henry Fane deceased, but [ ^79 ] 

that they not being a sufficient number for that purpose, and 

because a sufficient number did not then and there appear, to 

O hold 




J78 ' 



1779. 



ThcKiKo 
against 
Lyme. 
Regis. 



[ 179 ] 
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hold such meeting, none could be or was then held, and that 
the prosecutor did not attend or appear at the hour of eleven, 
nor at any time on that day, according to the mpointment 
and notice, bu^ contriving and designing, tmlfuUy to pre- 
vent the mayor and capmd burgesses firom holding such 
meetii^ for the purpose aforesaid, did trt/^tf£E^ absent him^ 
self from the council-chamber during die whole day, and did, 
on the said day mentioned, combine with the Hloo. Henry 
Fane, (and six others, by name,) being, or claiming foJ|^, 
capital burgesses, and having also before received notice [ 18] 
of the said meeting, to prevent such meeting from being held, 
and that, in prosecution of such combination, they wilfully 
absented themselves from the council-chamber during the 
whole of the said 15th of August ; and that, by reason of 
the absence of the prosecutor^ and of a number of other 
capital bnrgesses sufficient to proceed to the election, no 
meeting for the said purpose could be or was held on tlie 15th 
of August, according to the appointment and notice. That 
the mayor, on tlie said 15th of August, duly appointed 
another meeting to be held at the council-chamber, ou the 
21st of August, for the same purpose fFhen the same alle- 
gations with regard to the meeting appointed for the 2 1st of 
August, as those above stated, excepting that the cliarge of 
combination was not repeated] : And that the prosecutor^ by 
his said wilfiiUy absenting himself from the said several 
meetings so appointed for the 15th and 21st of Aupist, and 
by his said combination^ did teilfully neglect and violate tlie 
duty and execution of his office, couti*ary to the duty thereof, 
and the obligation of his oath. That, at a meeting of the 
mayor and burgesses, held according to the immemorial cuf- 
tom of the borough, at the Moot^hall or Guild-Jia/l, on the 
31st of August 1778, John Coade, one of the capital bur- . . 
gcsses, exlubited certain articles of complaint against the 
prosecutor, and, by the second (g) of the said articles, 
charged him with having received previous and due notice, and 
with having been duly summoned to appear at a meeting of 
tlie mayor and capital burgesses \Sfc. stating the circumstances 
relative to the meeting of the 15th of August, in the manner 
before alledged in his return, with the omission of the charge 
of combifiation (h)]. And that the said Coade, by the third 
of the said articles [S^c. stating in like manner the circum- 
stances relative to the meeting of the 21st of August], And 
that, thereupon, at the said meeting of the 31st of August, 

it 



[18] There was no allegation that 
they had been summoned, Infra, p, 179. 
Note (m). 

(g) This was one of the returns 



which had been amended. Supra Rex 
v. Lyme Regis on the prosecution of 
the Hon. Henry Fane, p. ISb to 13?. 
(h) Infra, p. 180. Note (p J. 
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it 'Was ordered, that a copy [4rr* stating precisely the same 
t^roceedings as in the cases of Francis Fane and John Lu- 
ther (i)']. That the mayor and bui^esses had adjudged that 
Raymond was guilty of die absences, contempts, neglects, 
breaches of duty, misbehnviors, and odier matters and things 
obiected and clmrged against lum by the second and third ar- 
ticles of the said comfuaint. That he had not shewn any 
jlist cause, S^c. that tlie mayor and burgesses had thereupon 
Ksolved, that for, Sfc. he ought to be removed, and did then 
and there remove him, and that he had not since, Sfc\ and diat 
for these reasons, S^c. 

Rooke, for the prosecutor, insisted, that, in order to sup« 
port the disfranchisement^ for wilfully disobeymg the sum* 
mons of the mayor to attend an election of a capital bui^ess, 
it was incumbent on the defendants to shew, 1. Thatiio^ 
tn&nd's attendance was necessary ; 2. That he knew it to be 
so; and 3. That the charges against him were sufficiently 
clear for him to be able to prepare and make his defence. 
1. It did not appear by the returns, diat his presence was ne- 
cessary, for the election to fill vacancies in the office of capital 
burgesses was there stated to be '^ fry the other capital bur- 
" gesses being the common coundlj^ or " by the rest of the 
** council (i). It wa^not stated that all the capital bur- 
gesses were of ^ common council, nor that Raymondhim'' 
fieif was. If the whole of the charter h^ been fairly stated 
in t^e return, it would have appeared that only six of the 
capital burgesses were of the council. Even if tliey had al- 
leged that all the capital burgesses were of the common couu- 
^m, that would not have been sufficient, without going on to 
mllege, that Raymond was of it, for, widiout such allega- 
tion, his being so would only appear argumentatively \ Rex 
v. Mayor of Hereford (k), Kex v. Stevens (I). They 
ought to have stated how many would have made a majority, 
so that, if Raymond had been present, an election might 
fiave been had. They should also have set forth, that the 
persons with whom he was charged to have combined were 
stinvmoned to attend (m). 2. It ought to have been shewn 
that he knew his presence was necessary, the word wilfully 
not being a sufficient allegation, for it only expresses an in- 
ference of law ; Rex v. aichardson (n), Clegg's Case (o). 
«3. There b nodiing said tn the articles about combination 
4'p), therefore he could not be prepared to answ^ that part 
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(ij Supra, p. 152, 153, 

{kj M. 3 Ann. 6 Mod. 309. 

(I) Qu. 

(m) Suprdy p. 178. Note [18]. 

fnj 1 Bprr. 5X7. 



(o) H. 32 Oeo. 2. Rex v. Uver^ 
pool, on the prosecution of Clegg, % 
Burr. 723. 731. 

(pj Supra, p. 178. Note (kJ. 
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1 779-, of the offence stated in the return. The words " contriving 
^ .- - ^ " and fraudulently designing mlfully to preventy^ &c. are 
The King only inducement, and do not amount to a positive charge, 
against and, in a case like this, as in indictments, the charge oi^t 
Lyme to be direct; Rex v. Whitehead (q) 2 Hawk. e. 25. . 60. 
Regis. Raj/mond^s offence, as stated, was in the charactei* of a 
member of the council, not as a capital burgess, and there- 
fore he oij^ht not to have been removedyrojn the office of a 
capital burgess. 

Lawrence f on the other side, contended, 1. That. the 
court could not go out of the retiun, and consider any sup- 
posed part of the charter not stated there. By the charter, 
as there set forth, three provisions were made eoncemii^ 
the appointment of capital burgesses, ist, A mayor and 
eleven capital burgesses were created by name. 2^^, Four 
were to be chosen by the mayor and the majority of the elevra, 
and when one of those sixteen should die or be removed, it 
was to be lawful for the other capital burgesses, being the 
common council, or the greater part of them, to elect 
another. Sdly, When, afterwards, the place of any of the 
sixteen became vacant, it was to be tilled ub by tlie rest of 
the council, or the majority of them. The charter then goes 
on to say, that it should be lawful for the mayor and capital 
burgesses to appoint a guild or council-house, and ** that the 
** said mayor and capital burgesses, the common council ot 
" die borough or town aforesaid, or the majority, should 
" and .might hold in the Moot-haU, a convocation oi the 
*' same mayor and capital burgesses, or the greater part of 
^^ them (r^." All this shews clearly, that all the capital bur- 
gesses are of the common council. The expression of 
*' the said mayor and capital burgesses the common council^** 
is to be applied by necessary reference to the former part of 
the sentence, where the words " mayor and capital burgesses' 
only are used. By- the oath, which is stated as necessary to 
be taken by all^e capital burgesses, theyswear to keep secret 
what is done in the council-house, £. ^fhe question whether 
Raymond's presence was necessary, depends on the former, 
[ ISI ] whether, as a capital burgess, he had a vote in the electiou, 
and therefore, from the arguments which prove diat he had a 
vote, the necessity of his presence follows of course. 3. 
The words ^' contrivir^ arui fraudulently designing,'^ S^c. are 
* not mere inducement, but of the essence of the charge. In 
all cases where the degree of criminality is in question, that 
form of words is proper and sufficient. In an action for a 
malicious prosecution, it is sufficient to say " contriving and 
maliciously intending,'' although malice is essential to ground 
that action. In an mdictment for an assault with intent to 

conmnit 

fqj T.bW.SfM. I Balk. 371. (r) Supra, p. 151. 
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commit a rape^ or to stab, it is sufficient to say that the party ] 779. 
*' intending and contriving/' 4rc. Confederacy was no part s^v^/ 
of the accusation, which was only wilfully absenting himself xhe Kino 
to prevent an election^ and die question was, whether that ^ against 
was a sufficient ground for disfranchisement. It appeared 
that a majority had been summoned, and it would be strange 
doctrine to say, that because, by the non-attendance of a 
sufficient number of others, no election could have been had, 
the prosecutor should therefore pass unpunished for his non-> 
attaodance. In the case of the Mayor of Hereford it did not 
appear that the majority could elect, and it might there have 
been necessary diat two thirds, ^c. should concur. 

Lord Mansfield, — Undoubtedly the principle is true, 
that returns must be certain, and not argumentative [p]. In 
the case of Rex v. The M^nfor of Hereford, it seems very 
strict to consider the retui:p as ai^mentative for the reason 
^ere mentioned. But die ground suggested by Mr. Lany 
rencCf for the decision in that case, seems a very, good one. 
I doubted, for some time, on the question, whether, in. the 
present case, it is sufficiently shewn in the return, that JBoy- 
mond was of the common council. That he should be of it, 
18 of the essence of the crime for which he is stated to have 
been amoved. There are three parts of the charter which go 
ahew, that the council consists of all the capital burgesses, 
and diat the expressions '^ common council" and ** capital 
^' burgesses, are synonymous, viz. 1. *' capital buigesses 
^ being the common council.''-^It is not capital bui^esses 
*' being of the common council." 2. If a capital burgess 
die, or is removed, a new one is to be chosen, ** by the rest 
*' of the. council, or the greater part of them.'* 3. The 
passage mentioned by Mr. Lawrence, relative to the meeting 
or convocation. But still all those passages and expressions 
are ambiguous. They afford a strong inference in point of 
language. But are they sufficient in diis charter to constitute 
a common council, composed of all the capital bui^esses f 
I think not, because the charter refers to a previous known 
constitution. The council m^ht be created by prescription, or 
a former charter, to which this charter refers. If so, the con- 
stitution of the council, by such prescription, or previous 
charter, should have been set fordi. It would be difficult to 
maintain an action on this, as a false return, if the council, 
by the charter, consists of a part only, for the return does 
not say that the council is constituted by the charter. — ^As to 

the 
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[ r] So if a return assign inconsist- whole. R. v. Mayor, S^c. of York, 5 
^^U causes, the court will quash the T. JR. 66. 
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the cause stated for the amotion, there is a great diflfei 
between a charge as the ground of disfraiKihisemeiit 
an indictment. In criminal prosecutionsy technical i 
are e9tabli8hedy and ought to be followed. If in an ii 
menty you say that A. forged, and caused to be foiged 
proof of either fact will support the indictment; bi 
say that he forged, or caused to be forged, would be 
This^ being determined, must be adhered to. But 
nicety is not required in accusations against a corporal 
a corporate court. There substantial certainty is all tl 
necessary; and, in the present case, there is no doub 
the intent is charged as part of the crime, and suflScicti 
tice is alleged to have beep given to Raymond to prepa 
answer it. 

WiLLBS, Justice, of the same opinion on bofth j 
stated by Lord Mansfield, 

AsHHUBBT, Justice, of the same opipion on the 
of uncertainty concemii^ the constituent members oi 
council. 

BuLLER, Justice, also of the same opinion on that | 
-—He said nothii^ on the other. 

Ju^ment, tibat the return be quashed^ and a per 
tory mandamms issue [IQ]* 



[19] The returns in the cases of 
Francis FanCy John Luther , and se- 
veral ethers, fsvpra p. 144. 154.) were 
quashed, on a motion made for that 
pu pose, immediately after the deci- 
sion of the present case. It was 
stated on the part of the prosecutors, 
that, by the returns in those cases 
where the disfranchisement had been 
for non*rcsidence, tlie prescriptive 
necessity of residence only applied to 
the council, and it was not directly 



averred that the prosecutors we 
the council* the non-residence 1 
be no olTencein them.-^Lord Mat 
said , there was po gettipg over tli 
jection, and that the averment, 
since the charter, the couqcil 
consisted of the mayor and a 
burgesses fajf was not sufficien 
it did not appear that all the si 
came to be of the council, whic 
fore the charter was stated to O 
only of eleven. 
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HoLFORD against Hatch. ^^w?/.***^ 

q^HIS was an action of covenant, for rent in airear, ^ot*,^Sin1S' 
^ brought against the defendant as assignee of one Sautir actioii of core* 
ders. Tlie declaration stated, (in the common form,) that J*"lj,/|^,J3^ 
the plaintiff demised to Saunders for seven years, by virtue teamt. 
whereof he entered and was possessed, and that afterwards^ 
all the estate, right, title, and interest, of Saunders, in the 
premises, came to the defendant, by assignment diereof, by 
virtue whereof he entered and was possessed, and that, after 
the assignment, rent had become due, which the defendant 
had not pud. The defendant pleaded, that all the estate, 
right, tide, and interest, of Saunders in the premises, did 
not come to him by assignment thereof in manner and form as 
the (daintiff had alleged. 

€)n the trial, it appeared, that the defendant was in pos* 
session of the premises during the time when the rent in 
arrear became due, but that, by die deed under which he 
held, they were conveyed to him, by Saunders, for a day, 
or some days less than the original term, and that he had 
actually surrendered them before the action was brought. 
Some receipts also were produced for rent which had been 
paid by the defendant to the plamtiff, and which run thus : 
^^ Received of Saunders by the hands of Hatch*' 

Upon this evidence, it was contended, at the trial, which 
came on before Lord Mansfield, at the Sittings for Mid- 
dlesex, in last Hilary Term ; 1 . That, in point of law, a 
person holding of the first lessee, by an under-lease, like the 
present, is not liable to be sued by the original lessor, on the 
covenant for rent contained in the original lease; 2. That the 
Tact put in issue on the record, viz. that all the estate, Isc. of > 
Saunders came to the defendant, was not proved. 

A verdict was found for the plaintiff, but Lord Mans- 
TiELD saved the points made by the defendant's counsel, for 
tlie opinion of the court. Accordingly, in Hilary Term, 
(Thursday, the 4th of February,) Davenport obtained a 
aiile to shew cause why the verdict should not be set aside, and 
a nonsuit entered. He cited Poulteney v. Holmes (r), Crusoe 
\. Bugby (s), and Hare v. Cator (t). 

Cause 

frj M.7G.3. atJV. Pr. before 234. Since reported 2 B/<icte. 766. 
Pratt, Ch. Just. 1 Str. 405. OJ B. ft. E. 18 G. 8. |>58]. Fiic 

(s) C. B.T. 11 Geo. 3. 3 WiU. infra, Note (21), p. 184. 

[f 58] Since renorted, Cottp. 7660 
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Cause was shewn, on the Thursday following, (Ac 1 Ith 
of February,) The Solicitor General^ for the plaintiflF.— • 
Dunning and Davenport^ for the defendant. . 

I'or the plaintiff, it was contended, 1. Tliat the covenant 
for rent being one of those which run with the land, every 
person who takes under the original lease is liable to it. 
To this purpose, the defendant, although he had not sftrictly 
taken tlie whole of the first lessees interest in point of jlura* 
tion, was to be considered as his assignee. All that ha4 
been determined by the case of Crusoe v. Bughy^ was only, 
that a lease by the original lessee, for a shorter tune than lua 
own, was not such an assignment as would produce a for- 
feiture, under a covenant not to assign (u). Many modes in 
which the interest may be transferred, though not assignmenti 
within the meaning of such a covenant, are considered as 
assignments, with respect to the covenants which run with 
tbe land. A devisee, an executor, an assignee under the 
bankrupt laws, or one who purchases the term from the 
sheriff under an execution, are assignee in law, to die effect 
of being liable to covenants for r^t, 6^c. althoi^ the transfer 
to them does not amount to a forfeiture under a cov^ant not 
to assign [20]. llie landlord is entitled to look for the rent 
to the person in possession, and ought not to be driven to the 
necessity of finding out the original lessee, and bringing hia 
action against him. Poulteney v. Holmes does not apply tq 
this case, for the question t^ere was only, whether a parol 
agreement by tlie original lessee, to trani^fer the remaming 
interest in a term of more than three years, when there was 
only a year and a half to run, reserving the rent to himself, 
not to the reversioner, was void within the meaning of thq 
statute of frauds (v}. Har^ y. QUor [21] was 4^tenpine() 



on 



(u) 5, P. KinnersUy v. Orpt^ suproy 
56. 

[20] This point, which was taken 
for granted on this argument, and by 
the court in Cnfsoe v. J^ugbt/y accord- 
ing to JVi/son*s repoft of the judgment 
in that case (3 n^ils. 237), has been 
since very much agitated, in Denn, 
IjCsscc of Earl Stanhope^ v Skeggs, T. 
n GcQ. 3. [<»] 



(r) 29Gir. 2, o. 3. §1,2,8. 

[21] Hare v. Cator was argued, on 
a case reserved, by Morris for th^, 
plaintiff, who relied on Broome y, 
Hoavc, 1 Cro, 633. and by Davenport 
for the defendant.-rLqrd Mansfield^ 
in delivering the opiniop of the court, 
in favour of the defendant, said, that 
the case in Croke did not apply, and 
that the objection was unanswerable. 



[<&] In Roey Lessee of Hunter, 
v, Gafliers, B. R. M. 28 Geo, 3, On 
a spi'cial verdict, a proviso,— that a 
lease should become void, upon the 
lessee's committing an act of bank- 
roptcy and IfQing found a banknipt,«--- 



was held to be good ; and that under 
such a proviso, in case of a bank- 
ruptcy, and commission, the lease 
shall be av4>ided, and the lessor may 
re-enter. 2 Term Jiep, 133. 
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on the ground that the defendant was charged for the whole 
j&at^ and as ass^nee of all the premises, when, on the evU 
dence, it appeared, that on)y part of diem had been as- 
a^ned ; whereas, in the present case, the whole premises had 
been made over. S. That, as to the second point, it 
went merely to iheform of the issue ; but, if the question of 
law was in £eivour of the plaintifF, it was enough for him to 
prove the substance f viz. that the defendant had enough of the 
term transferred to him, to make him liable, under the cove- 
nant, for the rent demanded by the action. On this head 
Pcpe V. Skynner (w), and a case put in tlie text of Littleton 
(x), were, it was said, in point. In the first, in an action 
of replevin, the defencbnt having avowed that he had taken 
the plaintifF 's cattle e{a/7i£r^6yea5<7it^, the plaintiff pleaded, in 
bar, that A. being seised pf a house and land to whidv 
common in the locus in quo was appendant, had demised the 
same to him on the 30th of March, to hold ^rom the $5th of 
Marchf 8fc. and the defend^t traversed the lease modo ei 
Jormd, upon which issue being taken, and die jury having 
found a lease made on the £5th of March, to hold fron^ 
thence next ensuing, the court thought that this was not the 
same lease [22], and yet gave judgment for the plaintiff, be- 
cause the substance of the issue was, whether the plaintiff 
had such a lease as by force thereof he might use the com- 
mon at the time (y). The case put by LUtleion is equally 
strong, for he there supposes the demandant in a M'rit of 
entry in casu proviso, to coimt of an alienation in fee made 
by die tenant in do\v'er, and the tenant to plend that he did not 
jauen modoetformd, 6(c. and the jury, (on issue being joined^) 
to find an alienation in tail, or pur auter vie, and then says, 
that although the alienation found would not be in manner, 4rc. 
yet die demandant should recover. 

On die other side, it was insisted, 1. Hiat the case of 
Crusoe v. Bugby was in point There is not a better known 
distinction in the law than that between an assignee and an 
under-tenapt. Only assignees of the whole term, whether by 

actual 
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(w) Cam. Scacc, T. 12 Jac, 1 Hob. 

(x) § 483. Co. LittL 2«1. «. b. 

[22] One of the variances men- 
tioned by Hobart is, that the lease 
pleaded was exclusive, and that found 
by the juiy inclusive, of the 25th of 
March. This may therefore be added 
t9, Uie series of cases enumerated by 



Lord Mai^sfield in his argument in 
Pttgh V. t/ie Duke of Leeds (•) ja 
which '^from the day^'* had been sup- 
posed to exclude, Andfrom henceforth, 
or "/row the date," to include the 
day. ' 

(y) Vide Brisiow v. Wright, E. 
21 Geo. 3. Infra, p. 665. 



(•) Mentioned sufra, p. 53, "Sott [15]. 
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tfe/ua/ tsngnmaiti or by devise, sale under u executkm, 4re» 
are liable to die covenants for rent, Sfc. for, if there is a re- 
Tersion of a day reserved by the immediate lessor, there is no 
privity between the under-tenant and the first lessor. The 
plaintiff seems to have acknowledged diis, by the form of the 
receipts he has given for die rent, which has been paid to 
him by the defendant in order to save the circuity of an inter- 
vening payment to Saunders. While the defencbint continued 
in possession, the plaintiff might have distrained upon him for 
the rent then due, but as he has permitted him to quit the 
premises without using that process, he cannot now substi- 
tute this action of covenant m its place. Even a court of 
equity would not assist in a case like this, as appears by two 
cases mentioned in Bacon^s Abr. Title Lease (z), and re^ 
ported in Femon, viz. Sparkes v. Smith (a), and PUkington 
V. Shaller (b). 2. Tnat, by the issue, the plaintiff had 
aflSnned that the whole of Saunders's estate, 8fc. had come to 
the defendant, but the proof was, that onlyjpar^ of the term had 
been conveyed. Surely this proof cau as little support such 
an issue, as evidence of only part of the premises hiaving been 
assigned, which was the case of Hare v. Cator. llie only 
all^ation consonant to the truth of the present case ^vould 
have been, ^' You have been in possession under Saunders, 
** and thereby became liable for the rent, which accnied 
'' during your po^ession,'* but, if the plaintiff had stated 
his demand in uiat manner, it would have been demurred to. 
If an under-tenant were to pay the rent to the original lessor, 
he could not plead that payment in bar to an action by his 
immediate landlord, nor set it off, because there might be 
mutual accounts between the original lessor and lessee, and the 
former might have been, at the time of the payment made to 
him, indebted, on the balance, to the latter. 

BuLLER, Justice, put this case: — Suppose a lease for 0,1 
years, and that the reversioner aliens his reversion in parts, viz, 
for 40 years immediately, to one, and in remainder m fee, to 
anodier. By die covenant for rent, it is to be paid by the 
lessee and his assigns, to the lessor and his assigns. Now 
could not the assignee of the reversion for 40 years, which is 
only part of die original lessor's interest, maintain an action 
on the covenant ? — ^To this it was answered, that the cases 
were not parallel, for that, in the case put, there was no 
middle man to whom the lessee could be answerable. Tliat, 
to make them correspond, the privity between the original 
lessee and lessor in the case before the court must be annihi- 
lated. — BuLLER, Justice, then observed, that, in the case he 
had supposed, that privi^ was, not an end^ for tliat the origi- 
nal 



(z) Vol.iii.389. 

(aj Cane. M. I692. 2 Vem. ^5. 



(b) Cane. T. 17OO. 2 Vem. 374. 
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UbI lessor would still remain liable to the tenant^ iindar a co- 
wumt to repair, ^c. 

Lord Mansfield,— It is fit that we diould look intothe/*^ 
wthorities ; therefore let the case stand over. 

The court were understood to be for some time divided, 
and judgment was not given till this day, when Lord Mans- 
field delivered their unanimous opinion, as follows: 

Lord Mansfield,— ^This is an action of covenant bva 
lessor against an under-lessee, and the single question is, whe- 
ther the action can be maintained against him, as being, sub^ 
stantially, an assignee. For some time, we had great doubts, 
we have bestowed a great deal of consideration on the sub- 
ject, and looked fiilly into the books, and it is clearly settled; 
(and is agreeable to the text of Littleton,) that the action 
cannot be maintained^ unless against an assignee of the whole 
term [f]. 

The rule made absolute [t 59]* 




Holford 
against 
Hatch. 

♦[ 187 ] 



[t 59] The following case has been 
since determined : 



Palmer v. Edwards and Another, 
£, R. E. 23 Geo. 3. 

This was an action of covenant 
brought by the plaintiff as assignee of 
a term, against the defendant as assignee 
of the lessor, for not finding, provid- 
ing, assigning, and allowing, proper 
Wood and timber for repairing the de- 
mised premises. 

The declaration stated, that one 
Richard Edwards, being, on the 30th 
of September 1751, possessed, among 
other thingSy of certain premises par- 
ticularly speciiicd, for a long terra of 
years then and yet to come, did, on 
that day and year, demise to one Ed- 
t^onsoH, his executors, administrators 



and assigns, among other things, the 
said specified premises, to hold from 
Lady-dajf th^n next ensuing, for 30 
years, at a certain yearly rent in the 
indenture of demise mentioned ; that 
Edmonson, for himself, his executors, 
administrators and assigns, by the 
said indenture covenanted, promised, 
granted and agreed, that they would, 
at their own proper costs and charges, 
(wood and timber excepted,) repair 
and keep in repair during the said 
term, anion g other things, tiic said 
specified premises ; and that Richard 
Edwards, for himself, his executors, 
administrators and assigns, by the 
said indenture, covenanted, promised, 
granted and agreed, that they would 
find, provide, assign, and allow, 
proper wood and timber, when they 
should be required, for repairing, 
among other things, the said specific 

premises, 



[f] So if lessee for lives grant all his 
estate, cScc.to one and his executors for 
5j9 years, if the lives shall so long 
iive, in as large, ample, and beneiicial 
«i manner as the leasee and his heirs 
iield, reserving the rent to the original 
lessor payable to him, but no rent pay- 



able to the lessee, this grant cannot ope* 
rate as an assignment of the freehold 
interest ; and (herefore the grantee is 
not liable as assignee, to a covenant to 
deliver up the premises in repair. 
Earl of Derby v. Taylor, 1 bast. 
502. 
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1779« premises, during the nessed, that Edmonson assigned all 

\^f,^^ •aid term ; that on the and singular, SfC. (viz, that part of 

HoLTORD Miid day and year, jBrf- the premises specified in the decla- 

affainst fMnson, by virtue of ration, to fTtfriifr, his exccu- 

Hatch ^^^ ** indenture, en- tors, administrators, and as- [ 188 ] 

tered on all the said signs, (subject to the exccp- 

demised prcmises,and, tions, reservations, and agreements 

afterwards, to ai/, on the 21st of aforesaid,) at the yearly rent of 

January 1752 f asaignvd, transferred, £26. 2s. payable to Edmomon, Thon 

and set over, by indenture, to one ihere was a covenant, by IVarncr^ for 

Warner^ his executors, administrators himself, his executors, administmtois, 

and assigns, the said specified premises, and assigns, to repair at their own 

to hold from Lady -day then next en- proper costs and charges, (wood and 

suing, for 30 years ; and that Warner^ timber excepted,) and a power to Ed* 

by virtue of the said last-mentioned monson to reenter on non-payment of 

indenture, entered into the said de- rent There were also several other 

mised premises. Then a title was de- covenants, which were admitted at 

rived, by many mean assignments, the bar to be different from those in 

from Warner to the plaintiff, and it the original lease, 

was also shewn, that Richard Ed- A verdict having been found for the 

iMird!»'s reversionary leasehold interest plaintiff on all the issues, a new trial 

came, by assignment, to the defend- was moved for, on two grounds; 1. 

ants ; and then a breach of the cov^ that the rent was reserved to Edmon- 

nant for finding and allowing timber, son\ 2. that the covenants in the in*- 

since the respective titles of the denture between Edmonson and frar- 

plaintiff and defendants had accrued, ner were not the same with those in 

was assigned. the original lease. 

The defendants pleaded, 1. That PartridgCj in support of the verr 
Edmonson did not assign, transfer, and diet, contended, that, wherever the 
set over, to Warner^ the said, &c. whole interest is conveyed, it is an as- 
(specifying the same premises specified signmeut, and that, in such case, the 
in the declaration,) in manner and assignee stands exactly in the place of 
form, &c. 2, 3, 4. three other pleas the lessee, and is entitled to the be- 
on which no question arose, 6. per- nefit of all the covenants on the part 
formance. of the lessor. 

Issue was joined on each of those Cole, and Davenport, for the dcr 

pleas, and the cause came on for fQiidixniSy rclivd on PouUeney v. Holmes , 

trial before Eyre, Baron, at the Lent and insisted, that this was not an as- 

Assizes for Huntingdonshire , 23 Geo. signment, because the rent was not 

3. reserved to the first lessor, but to £</- 

Upon the evidence, it appeared, that monson, and because a power of re- 

the original lease was of certain tenc- entry was given to Edmonson. That 

ments, including those in the deda- those circumstances constituted Ed- 

ration specified, at a rent of ^'149 monson the landlord of IVarntr; and 

7*. lOd. and that it contained, among that, if an action of covenant wi re 

other covenants, one, on the part of to be brought by the defendants, 

Edmonson, to repair ; and another, against Palmer, tor not repairing, 

on the part of EdwardSy to find timber, he might plead that he was not as- 

as stated in the declaration. signee. 

The indenture between Edmonson Lord Mansfield ^ and Ashhurst^ 

and Warner^ reciting the lease, wit- Justice, absent. 

/ 
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BuUeTy Justice, — It may be a ques- 
tioDy whether the new covenants in 
the conveyance from Edmomon to 
Warner are good. On this I give no 
opinion. But certainly that was an 
assignment There was no reversion 
left. There is no doubt but there is 
sufficient privity for the defendants, as 
assigness of the reversion, to maintain 
an action on the covenants in the 
original lease against Palmer^ and that 
the remedy is mutual, so as to entitle . 
Palmer to the advantage of the ori- 
ginal covenants on the part of the 
lessor, llie case of Poulteney v. 



1779. 

HOLFORD 

against 
Hatch. 



Holmea does not come 
up to this. That case 
only determined, that 
what cannot be sup- 
ported as an assign- 
ment, shall be good as 
an under-lease against 
the party granting it. 

Jriilesy Justice, concurred in the 
same opinion. 

The rule discharged. 

Vide Eaton y.JaqueSy M. 21 Geo, 3. 
Infra, 455. Walker v. Reeves, M. 22. 
Geo.S. Infra, ^\. Note [\]. Wadr 
kam V. Mariow, B. R. M. 25 Geo. 3. 



The Kino against Pugh. 

'T^HIS was a case reserved upon an indictment on the sta- 
^ tute of 3 4r 4 Ann. c. 18. ^ 5. against the defendant, as 
high constable of the hundred of BattUj in the county of 
Sussex, for not obeying a %varrant of the justices in quarter 
sessions, by which he was commanded to issue his precepts 
to the petty constables, head-boroughs, and tything men, of 
and belonging to the respective boroughs * of the said hun- 
dred of Battle, for the purpose of preparing lists of persons 
qualified to serve on juries, S^c. and for not returning such 
iists to tlie said justices, at die Michaelmas sessions following. 
'Xhe indictment had been removed by certiorari from the 
quarter sessions^ and was tried at the last Assizes for Sussex, 
''A^e case set forth ;— That the defendant had been legally 
appointed to his office; that a warrant, (stated in hac verba,) 
issued at the Midsummer sessions ; that he was duly served 
"^Kdth it, and neslected and failed to issue forth his precepts, 
Tliat William 1. when he founded the abbey, granted, 
other things [f 1], '^ quod habeat curiam suamper omnia, 

•Qu. 



Sfttnnlay, 8th 
May. 

If tb« inhabitant! 
of an hundred 
have enjoyed an 
immemorial ex- 
emption from 
feerring on juries, 
they are not lia- 
ble to be sum- 
moned, under 
any of the diffe- 
rent statutes re- 
lative to jurors. 



[f l] In jR. v. nomas Clarke, 1 T. 
:• 686, this case was referred to by 
•S^l^er, J. as settling the power of the 
^zrown to exempt from serving offices. 



This power was admitted in that case 
to extend to exemption by charter 
from the office of constable; but it 
was held to be restrained to cases 

where 
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1779. ^* ^ regiam Ubertatem if consuetudinem tractandi de sum ti* 

%^,^ym,^ '' bus vel negatiiSf SfjusiiHam per se tenendami* sanctittiy 

The Ki fro ^^ felons, freedom from all episcopal jurisdictions, 4f^. That 

against Henry I. by two several charters, (part of which were set 

PuoH. forth,) confirmed* the privileges granted by William I. That 

*[ lad ] HenryWll. granted the manor and hundr^ of Battle^Abbey 

to Sir Anthony Brown j his heirs and assigns, with power. to 

hold such views of frank-pledge, couitlee^ imndred-oourtB, 

law-days, wkesy returns of writs, cognizancea of pleM, and 

* odnr rights, jurisdictionB, powers, liberties, ^c. as the late 

abbot, or any of his predecessors had held and enjoyed, in 
right of the said abbey. That under this grant, the manor 
and hundred hiUl come by various mesne assignments to die 
present proprietor Sir Whistler Webster , Bart. That tiie 
defendant lived within the manor. That the manor and hun- 
dred are co-extensive. That there had been a court of recoitl 
regularly held within the manor till the year 1744. That, by 
immemorial custom, the resiants within the hundred had not 
been returned to serve on juries out of the hundred ; and 
that no precepts had ever been issued, from time immemorial, 
by the high constable of Battle, lliat no proof was given 
of any aUowance of this privil^e. That the town of 
Battle is not a town corporate, that has power by charter 
to hold sessions of goal-delivery, or sessions of the peace for 
inch town. — ^The defendant was found guilty, subject to the 
opinion of the court on the fjpUowing question, viz. *^ Whe- 
'' ther the above charters and immemorial custom would ex- 
'' empt the inhabitants of the hmidred of Battle from senring 
** on juries, and the high constable from issuing his precepts? 
'* or, WbeUier the several acts of parliament passed, and now 
^' in force, concerning jurors, or some, or one of them, have 
^ not taken away such exemption r" 

The case was argued on Wednesday the 5th of May.^^^ 
Burrell, for the prosecution.-— Pec/cAam, for die defendant. 
In support of the prosecution, it was contended, that the 
statutes of 4 ^ 5 fT. if Af . c. 24. (c) 7^8 W. 3. c. 32. (d) 
and 34r 4 Ann. c. 18. (e) are general, without any exception 
as to liberties or local exemptions, unless with regard to cities, 
boroughs and towns corporate (f), and, therefore, they must 

be 

fcj § 15, 16. fej § 5. 

CdJ i4. (fj ^4'5 IF. Sf M. c. 24. S 17- 



ii^bcre a sufficient number were left tion from personal service would not 

liable to serve the oflice, and to be apply to the office of constable, wltfch 

confined to the express terms of the ii^ay be executed by deputy. - • 

charter: consequently that an exemp- 
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be considered as having taken away the privilege ckumed by the J 779. 
inhabitants of the hundred of Battltf if it ever had a legal ex* \^\»^ 
isteoce. Thb construction of those statutes v^as, it was said, con- . jhe KiKa ' 
sonant to the interpretation which had obtained in respect to the against 
statute of bridges and highways (g), for the words in the fourth Puoh. 
section of that statute, havn^ given au^ority ^ to tax and [ 190 ] 
'' set every inhabitant' Lord Coke expressly says, in his 
commentary upon it, that, *' by these woitls, all pnvil^es of 
" exemptions or discharges whatsoever from contribution for 
*' the reparation of decayed bridges, (if any were,) are taken 
'* avi^y/'. and even adds, ^' aldiough the exemption were by 
^' act of parliament (h).'* 

For the defendant, it was insisted, that it is a general 
rule, that an affirmative statute does not take away a custom 
(i). Many particular decisions which establish and contirm 
diat rule might be cited. For example, by the statute of 1 
Ed, 3. si. 2. cap. £. it is enacted, ^^ That every man that hath 
^ any wood within the forest may take house-bote and hay-bote 
^^ in his said wood, so that he doth the same by the view of 
'^ the foresters ;^^ and yet, notwithstanding that restriction, a 
prescnption to cut down timber trees in the party's own 
woods, within a forest, without the view ofthejorestery was 
held good, in a case in 16 Eliz. stated 4 Inst. 297. (k). The 
passage in Lord Cokes commentary on the statute of bridges 
does not apply, because the words of that statute are much 
broader, and more comprehensive, than those of the different 
acts relative to jurors. The principal object of the statute 
of 4 4r 5 W.i^ M. (in that part of it which has been relied 
on,) was to revive that of 10 ^ 17 Car. 2.c. 3. with regard to 
the qualiiication of jurors in point of estate. The purpose 
of those o(7 8^S W. 3. c. 32. and 4 Ann. c. 3. was to provide 
^ method of giving the sheriff authentic information of the 
{Persons qualified ; but, from a careful perusal of those diffe« 
^cnt statutes, it would appear, that it was never intended 
Uiereby to subject persons, who had a right of exemption, to 
^crve. Such exemptions are very common. Tenants in an- 
ient demesne **' cannot be empannelled to appear at West' 
* * minster or elsewhere in any other court upon any inquest or 
^* trial of any cause ('/).'' Socl€Tgymen,(Beecher'sCase)(m), 
csoroners, officers of the forest, officers in the army, and 
other officers, and ministers belonging to the King, are 
itiot liable to be summoned on juries ; Bacons Abr. Title 

Juries 



(g) 22 Hen. 8. c. 5. CO 4 Inst. 269. 

(hj 2 Inst. 704. C^J C. £. M. 1 9. J^Hz. 4 Leon, 

(i) Co. Littl. 115. a. 190. 

(kj Also Co. Littl. 115. a. 



f ■ 





CASES m fiA^TEft tEftif 

Juries (n); and by the statute of 5^ Hen. S. c. 14. thot^ 

_ it is provided, that, in particular cases, persons privilepMl 

ThekiNG by charters of exemption, shall, notMidisUmding, be sworn 

. against on Juries, yet their general liberty and exemption is aaved^ 

PuGH. which affords a strong proof of die antiquity of this sort of 

[ J91 ] iMrivilege. 

Burrell, in reply, observed, that, if It wcfe to be held that 
the exemption claimed was well founded, still that watf 
not a sufficient justification of the defendant, because his 
ofRce, in the execution of die warrant, wasi only ministerial 
[23] ; but Peckham havii^ answered, that the point of 
the exemption was the only question meant to be tried and 
brought on upon the case reserved, this seemed to be ac- 
quiesced in. 

The court took time to consider, and now Lord Mans* 
FIELD delivered their opinion, as follows: 

Lord Mansfield, — We have considered this matter vefj 
fully, and we are all of opinion, tliat the statutes relative to 
. juries, being affirmative, do not take away the priof exempt 
tion ; and so is the text of Littleton [f 2]. 

A verdict of acquittal entered for the defendant. 

ffijyoliil p. 261. cites Dalt. 16 ^ 17 Car. 2, Hardr. 3H9. Sid* 
Siler. 121. Trials per pais S6, 243. 

[23] Vide Rex v. Percival, B. R. H. 



T««d.y,nth jjj^ j^j^^ against the Justices of GloV- 

CESTERSHIRE. 

bound^to rcc^ite O^ ^" application for a mandamus to compel the justicea 
■n appeal against ^^ of the Quarter Sessions in Gloucestershire to receive an 
^i^^[f**offercd appcal from an order of removal, it appeared, from the affiida- 
at the next tcs- vits on which the rule was obtained, that the examination of 
^noti^*o?*tp- *® pauper was taken in ^Mfi;t«f,- the order of removal dated 
peal has been the l£th of November following; and the Sessions, where 
gtvaiu ^i^g appeal was tendered, held on the' 12th of January in the 

ensuing year ; that no notice of appeal had been served, (for 
which the reason assigned was, tliat die appellants had^ not 
been able to get their witnesses ready, till it was too 'late 

to 



[f 2] Vid. Com. Dig, Parliament, R. 23, 24. 
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to ^e midi notice [p] ; diat the court had been moved to ] 779. 
receive the appeal^ and adioum the consideration of it till s^vi^^ 

die following Sessions^ and had reAmed. Xhe K190 

Dunning now shewed cause. — Morris for the prosecutor, against the 
The court were clearly of opinion, diat the justices ought Justices of 

-^o have received the app^. Glouces- 

The rule made absolute. tershirk. 



Alsop and Another against Browk. J 19^1 

^ Tuesday, Uth 

May. 

THIS was an action on a bond, to the tnistees under If Abondforthc 
Samuel Wilson's will, m which the defendant pleaded a ^^°Un fo^ 
bankruptcy, as was done in die case of Alsopy- Price (o) ; feited before a 
but here, the defendant was the principal. The cause had J^^SS^' i„ 
been tri^ before Buller, Justice^ and a special case re- terait by the 
served, which was diis day spoken to, by Davenport, for die ST^J^fUaS? 
pbintiffs, and Morgan^ for the defendant. It was stated in my perham' 
the case, fliat interest had been paid on die bond, after the JJ'Sm^u '"^'^ 
defendant had obtained his certificate, but it did not appear iu 
whether such interest was paid by the bankrupt, or one of the 
suredes. Lord Mansfield said, that, if the interest 
was not paid by the bankrupt, there was no question, but 

that 

(0) Vide suprQy p. 160. 



\y\ In JR. V. Justices rf N. R, of sidered imperative on the justices to 

Yorkshire^ 3 T. R, 150. it was held enter and respite, if in fact no rea- 

that if the Sessions thought there had sonable notice had been given. This 

been time for the appellants to give latter construcion has been fullj 

notice and come prepared to try, &ey confirmed in R* v. Justices qfStqf^rf^ 

might refuse to enter and respite, #Jltrf,7JSffj#,549«andagainin A.v./icf* 

where no notice had been ffiven. ticesrfBerkshireyT,^SO,S» MJS.m 

But in A. v. Justices of Bucks^ 3 which it was extended to a casa 

East. 342. a contrary doctrine p^^* where a notice had been given, stating 

vailedj and the discretion given by the the pauperis name erroneously, which 

words of 9 G. 1. c. 7* s. 8. (" if it was considered as equivalent to i^o 

*^ shall appear that reasonable time of notice. 

** notice was not given") was re- It is otherwise where a statute is 

strained to the reasonableness of the not imperative to respite as well as to 

notice according to the practice of enter, R» v. Justices of Dsrh^shire^ 4b 

the Sessions i trn statute being con* T. JR. 488. 

Vot. L P 
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1779, ^tif it was, it would be an admisBion b^ him, that tbt 
y^^,^^^^ yoncipal was then due, and he might be liable as on a new 
Alsop contract [24]. The case M'aa ordered to stand over, till 
against • offidavits should be laid before the court, statuig by whom 
BaowK. die interest was paid ; but I believe it was never brought on 
again. 

[24] Vide.Wcbster \. Bannister, E. WUkcs, M, 21 Geo. 3. Infra^ 519- 
20 Geo. 3. Infra, 39'3f and /^>//«c v. [f 60]. 



[t 60] Vide, also, Beit v. Barber, B. R. M. 23 Geo. 3. cited nipra p. lOL 



The King agahist the Justices of the East 

Riding of Yorkshirb. 

1 *L»m^e di«- '^PHIS wBft ao application for a mandamus to compel die 
tance between*' ^ court of Quarter Sessions to receive an appeal against 

uM ?r'a*' lu *" ^^*' ^^ removal. 

barbcen re-^ The facts of the case were tliesc : The order of removal 
moved and the had been made by the two justices on the 22d of September, 
rc«^ns lire hed,' hut the paupcrwas not removed till the 5th of October. Hull, 
there is not ume (the place to which the pauper had been removed from Whit- 
pctrlrthe mSI ^yi) is sixty miles from Northallerton, where the Sessions 
tiont held immc- t>egan On the ()th of October, At that Sessions, no appeal 
^jr^t^to'thT" ^^ entered, and, at the Epiphapt/ Sessions following, (which 
removal, the be^^an on the 12th of"* Januari/y) the parish charged having 
"ronii^Sfareto offered au appeal, the justices refused to hear it, thinking 
b« conJdercd u themselves bound by the words of the statute of' 13 A" 14 

?itb!n'thr«2!I' ^^' ^' ^* ^^* ^^- ^^'"^'^ ^y^» ^^' persons aggrieved may 
Mof laieU appeal to the justices of peace *' at the next Quarter 

£\h;%!tL '' Sessions." 

C^i^comptitei Lee shewed cause, and insisted, that the succeeding 

toraceivette «ons had no jurisdiction; that an appeal might have 

M^euuin; eiMered at the Michaelmas Sessions, on tlie second or thi 

day, for that no notice is necessary in order to eotide 
parties to enter their appeal (p), although, if there lias 
been any, or not reasonable notice, the justices we bound 
adjourn the hearing till the ensuing Sessions (q). 

Th 



(p) Rex y. the Justices of GloU' (f ) ^ Giro. 1% c. 7* § S. 

cettarshire, supra Ipl. 
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The court said, fliaty by ** next Sestiom,^ the statute of 
Car. 2. must have meant the next passible Sessions [p^ and 
tmt, here, it was impossible for the appelhmts to lo^ge their 
appeal at die Michaeifnas Sessions. 

The rule made absdute [<!>]• 



1779. 



Tho KiKO 

against the 

JusTicM of 

Yo&KSBlRS. 



[<i>] But in Rtx V. the Jtutkes of the 22d, at the distance enly of 1^0 

He^w^tfortUhtre^ where the order was miles from the place to which he was 

^^^^ 18th Aprils the pau|)er re- removed, the court refused a tmm* 

iDo^v^ l^th, and the Sessions held damuu 3 Term Rep. 50^. 



The King against May. 

TN an indictoieDt for penury tried before Bullsb, Ju^ 

"^ iice, at the Sittioffs at Pv est minster, m last Hilary Term 

i^\ thej^ur^ was laid to have been conunitted by die de« 

fciMiaBly m givmg his evidence as prosecutor, upon an indict- 

^lent ifjainst ^. for an assault The defendant having been 

found guilty, on Wednesday the 3d of February 1779^ Cow* 

p€r moved for a rule to shew cause, why the verdict should 

*K>t be set aside, and judgment of acquittal entered upon the 

foUovring ground: Ine original indictment, in stating the in- 

juiy which the defendant (then the prosecutor) had received, 

said, 

oenary redtalt^ the cotnt wUl order him to pay the expeace 

(r) Thursday, the 28th of January, 1779. 



Satufday, 15lk 
May. 



kaa Indictment^ 
the word* •* in 
<* numtier ami 
" JbrmfoUowingf 
**tkaiislot(af/^ 
do not bind tl» 
party to recite 
the inatrumentg 
Sfe» verbatim^ 
nor render mere 
foapyU omiMionc 
or mbtaket fatal* 
|f a clerk of the 
peace in drawing 
an indictment 
introduce anne- 
thereby inciiiie^^ 






tn 
mix 



[f ] This principle has always 

admitted. Whether particular 

come within it must necessarily 

nd upon focts. In R. v. Justices 

MFilts, 2 Bott. pi. 799* where 

order was made four days before 

commencement of the Sessions, 

the Sessions lasted three days 

the parties being within ten 

the court held they ought to 



~^^« gone to the next Sessions, In 
"* v. Justices of tUntskire, where 



the order was executed at fifty-four 
miles distance the evening before the 
day on which Sessions are usually 
held, and only three days before 
they were actually held at the place 
in question, it was decided that the 
appellants were entitled to come to 
the next Sessions but one, as the next 
possible Sessions; though the order 
had been signed a month before^ and 
was prevent^ from being executed by 
the misconduct of the pauper* 



r^ 



199 a 



1779. 



TheKiKG 
a|;ainst 
Mat. 



I 1P4] 
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Mud, ** vhereby his life xvas greatly despaired ofT Thb |Hre- 
sent indictment, after mentioning mat there liad been an in» 
dictment preferred by the defendant, went on thus ; '* wUck 
'' indictment was presented in manner and form foUowimf, 
** thai is to say.** Then the indictment was set forth m 
ha:c verba, but, in the passage above-mentioned, die word 
** despaired^' was omitted. It was admitted not to have 
been necessary that tlie former indictment should be recited, 
but it was contended, that the prosecutor, by the words 
*' manner and form foUoxcingy that i$to say,^ had under^ 
taken to recite it, and that, having done so, he was bound to 
set it forth verbatim. This ol^ection had been made at the bial, 
but was over-ruled by the Judge, who said, diat the word, 
*' tenor'' had so strict and technical a meaning as to make it 
necessary to recite verbatim^ but that, by the expression in 
this case, nothing more than a substantial recital was re* 
nuisite, and tliat the variance here was only in matter of form. 
He mentioned a case where the variance was '' undertoodf"* 
in the recital of an affidavit, in an indictment, instead of 
'' umderstood^ in which, on a motion for a i|ew trial, al- 
ftobgh the introductory words were ^ tenor and eff^ect^ tfi6 
court determined, that the variance tvasnotfotal [M]. 

A rule to sliew cause was granted, but was aft eiwaids 
dropped, and the defendant was, this day, called upon his 

recognizance, 



12S] Hi. 15 G. 3. Rex v. Beech. 
The distinction laid down by the 
court, in that case, was, that, where 
the misrecitcd word is in itself a word, 
though not intelligible with the con- 
text, as, " air/' for " heir/' there the 
variance according to the decisions, is 
fatal, but not if the mutilated words 
dqcs not make any other word[t 6*1]. 



Qu. therefore, as to the case of Tiri^ 
vill V. Aytmoorth, {B. R. H. 1 Geo. 2. 
2 Lord Raym. 1515. 2 Str. 787.) 
where, in an action ^ the wo 
'^ Austrialia'^ being used in statin 
the name of the South Sea Company 
instead of *' Australia,'* the vnrian 
was held to be fatal [^t&J. 



[£l] The case of Rex v. Beech has precept to the returning officer, in 

been since reported, Cowp. *2Q9' action for bribery) is not a fatal vi 

[OO] The introduction of an un- riance. King v. Pippet^ B. R, E. 2* 

weaning word in the recital of any in* Geo. 3. 1 Term Rep. 235. Vi 

stniment, - in a declaration, (as of Infra, Bristow v. Wright, 665 [f l] 
*' j^ in setting forth the shcriif^s 




■^*« 



[7 l] For authorities upon this proved accurately, as stated in pleai 
point, whether an allegation to be iiig, sec PurceU v. Macnamara^ 
proved by record is necessary to be Eujst. 157* and R. v. Emdm, 1^.437 
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recognizance, in order that judgment might be pronounced 
against him. 

nHbe' mdictment, ^vliich had been removed fay ctrttorarip 
from die Quatler Sessions for Miidksex, appeanng to be of 
an exorbitant lei^th^ stating all the continuances on the 
former prosecution, S^c. whidi is rendered unnecessary b]f 
the express words of the statute of £5 Geo. £. c. 11. § 1. 
the court ordered, that it should be refeffred to the master 
to aee what part of die record was unnecessary, and diat the 
clerk of die peace should pay the expence incurred by such 
unnecessary part [26] [f £]• 
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The Kino 

against 

Mat. 



[76] Lord Mansfield desired the 

bar would take a note of this, that it 

might be publicly known. — A case, 

in some respects similar, occurred in 

thitf.terro, when 1 happened not to be 

in court, viz. Rex. v. Bury, but I have 

seen a very accurate note of it. It 

came on upon a rule to shew cause, 

^why an attachment should not issue 

aisainst the defendant, who was clerk 

of assize on the JSTorfoflr. circuit, for 

not obeying a writ of certiorari to 

remove an indictment for murder, and 

^ special verdict founded upon it, 

^Rex V. Borthwick, T. 19 C. 3. Itifra^ 

JP' 207.) The defendant insisted, that 

Jie had a right to retain the record 



till he should be paid his fees for 
drawing, ingrossing, ifC. * which the 
attorney for the prisoner refused to do, 
on the ground of their being exorbi* 
tant. However, en the attorne/s un- 
dertaking to pay as much as should^ 
on a reference to the master, be re- 
ported to be due, the record 
was returned into court, [19^] 
upon which the rule was dis- 
charged. Lord Mansfield said he 
should be very unwilling to deter- 
mine that a clerk of assize has a 
lien on the records of the court for 
his fees, for that he foresaw great in- 
convenience from such a doctrine. 



^ » Vide Wilkint v. Carmickacl, H. 19 G. 3. Supra, p. 101. 104. 




[f 2] If the variation makes non- 
ense, the court will either add or take 

ay what is necessary to restore the 
Icar and undoubted context of th« 



original ; where the party has not ab- 
solutely undertaken to give it verbatim. 
R. V. Pifpet. 
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sbiunuy, 5:h * ' TDuNCAN agaiHst Thomas. 

June. 

If a warrant of ^HIS N%^s a rule to sliew cause w hy a bond and war- 
J"o"j«y to con- X yaut Qf attorney to confess judgment in this courts 
iHwnok^ed^ shouid uot be delivered iip^ as having been obtained bj 
'nndj, the ocMut fraud, and while tlie party was in custody under process out 
dri«^icdiop, ^ die court of Exchequer. Judgment bad not been, in fiMrt, 
upon motion for entered up, nor any proceedings had on the bond; smd it 
though nopro^' ^^> therefore, urged, that the court could not entertain the 
cMdingi have motiou, there being no instance in which it had ever extended 
^ a had upon j^ equitable jurisdiction so far. The rule however was made 

absolute; Buller, Justice^ observing that the court had 

the same jurisdiction as if the Judgment had actually been en- 

^ tered up. If it were otherwise, he said, tlie consequences 

^ivtmh) oie extremely mconvenient. The judgment might be 
entered up in the vacation, and the defendant taken in exe- 
cution, before any application could be made to the court. 
Lord Mansfield, — absent. 
liouorth, for tlie plaintiir.-*-*iUrorm, for the defendant. 
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Haselar against Aijsell. Jil^*^' ^ 

A CTION on a boud.— P/ea, iudgment recoveied.— 22Jdrfcc!*'in 
"^^ Replication^ nuitiel record; which was delivered with four dayi* if tte 
a rule to return the paper-book in four days. The paper- f^^SJS^J^ 
book was not offered to be returned till the morning of the morning of the 
fifth day, before tlie opening of the olfice, when the plain- ^^^ *g[> *^ 
tiff refused to receive it^ and immediately entered upjnc^ fienjudcmeii 
mcnt, and took out execution. Upon this, the defendant l^J- 
obtained a rule to shew cause, why the judgment and subse- 
quent proceedings, should not be set aside for irregularity. 

Baldwin, in support of the rule, relied on the authori^ 
of the case of Oxiey v. Bridge («), as directly in point, to shew 
that by an equitable extension of the four days, they are 
supposed to continue till the office open on the momiog of 
the fifth. 

Lane, on the other side, insisted, diat the iudgment was 
entered up regularly, and consistently with the rules and 
practice of the court, and said, that in Oxley v. Bridge 
there must have be^ some particuhur circumstances which 
distinguished that case from the present. Lord Mansfield 
hiving asked the master what the pactice was, he said that, 
strictly, the plaintiff was entitled to sign judgment, if the 
paper-book was not returned on Vtie evening of the fourth 
dav, although it is a very common indulgence to allow him 
till the next morning. 

Lane, on being asked by his Lordship, admitt^, that 
the plaintiff would not have been injured by waiting till the 
next day, and Mr. Baldmn on the other hand, could not 
say the defendant had merits. 

Lord Mansfield was inclined to believe that Ox/ey v. 
Bridge differed in circumstances from this case ; and was 
dear that a judgment entered up agreeably to what the master 
had certified to be, in strictness, the practice of the court, 
could not be set aside for irregularity. 

Tlie rule disdiarged. 

(a) E. 19 Geo. 3. Supra, p. 67* 



[p] Id Thomson v* Rjfail, 4 7*. R. 195. this case was reconsidered and 
confirmed. 

P4 
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After an attor- 
ney'* bill has 
been delivered a 
month, and no 
Application has 
been made to 
baTe It taxed by 
the master, the 
deftrndant will 
not be permitted 
to question t!.e 
reasonablt^ness 
of /the' items be- 
fore a jury. — On 
notice to execute 
a «rit of enquiry 
at a certain hour, 
the party is not 
tied down to the 
exact tim^xed 
by the notice. • 



Williams against Frith. 

A CTION on an attorney's bill, judgment by default ; 
■^^ and writ of enquiry executed. Kiue, ^on the motion 
of Dunniffg,) to shew causei why the verdict should not 
be set aside for irreguhirity. llie irregularity complained 
of was, that notice was given to attend the execution of 
the writ of enquiry between ten and twelve o'clock, that the 
defendant and his witnesses did not attend till twelve, and that 
after die hoi4r was elapsed, and they were gone, the writ was 
executed, it was also sworn, as a ground on merits, that the 
amount given by the verdict, which was «£75, was <£30 more 
than was rciilly due. 

liord Mansfield, — ^Tlie client has a summary way of 
trying the reasonableness of the items in an attorney's bill, 
by a reference to the master. If he waive that method, 
and put the attorney to his action, I never suffer him to go 
into a discussion of the items, at the trial of the cause 
[t6£] r^]. In this case, it was clearly a trick of the de- 
fendant s attorney to leave the place immediately after tlie 
hour was passed. When notice is given for tlie execution of 
a writ of enquiry at a certain hour, it is pever understood that 
the time is to be scrupulously adhered to. The siieriff may 
have prior business which may la^t ))eyond the hour. 

The rule discharged. 



ft 6i] Vide the next case. 
<a>] Bu 
taxed, after 



^ . any timo bofore vvrdict, or judpnont, 

[cO*] But an attorney's bill may be unless the money has bcin paid. Sham 
action brought, m^nd at v. rickering, B. R. M. 30 GVo, 3. 



Tuursday, lOtb 
June. 



Hooper agaimt Till and his Wife. 



rtheTrtiTiSi T^J^ was also an action on an attorney's bill, in which 



forrgolng 



-^ there had been judgment by default, and a writ of en- 
quiry executed. On Saturday, die 5th of Jtnie, Mingatf 
moved fpr a nile to shew cause, why the verdict sfliouid 
not be set aside, and the bill referred to the master to be 
taxed. ITie motion was made .on an affidavit, that the 
sheriff would not hear evidcute to impeach the reasonable- 
li^ss of the charges. 

Lord 
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. Lord Mansfield was absent. 

BuLLER^ Justice^ read a note. of a case, where Lord 
Mansfield, and the court, had refused to permit a bill to 
be referred to the master to be taxed, because it had been 
read in evidence at ^isi PriuSj on a notice of set-olSF, in a 
cause where the attorney was defendant, which shewed that 
it had been delivered a month [f 63] ; and they held that 
it was then too late to dispute ^e amount of die items. 
However, in the present case, a rule to shew cause was 
granted. 

Sylvester now shewed cause, and mentioned the case of 
Clarke v. Taylory as direcdy in point (c). 

Lord Mansfield,— The bill of an attorney cannot be 
taxed at the trial of an action brought upon it, nor after ver- 
dict. If there has been an account settled between the attor- 
ney and his client, the bill shall never afterwards be taxed as 
of course : particular cases may be pointed out ; the client 
may, by affidavit, shew that the business charged was nevef 
performed, or that the charges are fraudulent ; but, if the 
business was really done, the delay of the defendant for more 
than a month in objecting to the qiiantam is an admission that 
he thinks that reasonable. 

The rule discharged [1]. 
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[t 63] It seems to have been there 

taken for granted, that an attorney 

cannot set off his bill till a month 

after it has been delivered; but the 

contrary was held by the court, in E, 

23 Geo, 3. in a case of Martin v, Wwr- 

der. For in that case, Law having 

moved, on the part of the defendant, 

vrho was an attorney, for a rule to 

shew cause why the proceedings should 

not be btaid till his bill should be 

paid, or till a month from the delivery 

of it should expimt, that he mi^ht be 

enabled to set it off, the court held, 

that though an attorney cannot bring 

an action on his bill till it has been 

delivered a month, that circumstance 

is not necessary to enable him to set 

it ofl'; that he must nu(. produce it, 

at the trial, by surprize, but that it 

ib sufficient, in such case, to deliver it 



time enough for the plaintiff to hava 
it taxed before the trial. Upon hear- 
ing this opinion of the court, Law 
withdrew his motion as unnecessary. 

(c) C. B.E.n G. 2. Barnes^ 4to. 
edit \2\. 

[1] This day, another point con- 
cerning the taxation of attorney's 
bills was moved in court, but as I 
have not preserved the name of the 
case, I have not mentioned it in the 
text. The circumstances were these : 
Baldwin moved that the master might 
be directed to tax those articles in an 
attorne/s bill which related to con* 
veyancing and parliamentary business, 
the rest being for the management of 
causes in this court. Lord Mans* 
^eld said, there was no doubt but the 
master might tax the [f l] whole; 
that he recollected a case, where 

the 



[t l] S. p. Ex parte WifliamSy 4 bill must be delivered a month before 
T. R. 1C4. 4P(>. So where part of a the action is brought, Winter v. i'a^ne^ 
hill is for business done in court the 6* T, R. 64t5* 
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the fees paid to a 
proctor for buniness 
done in the ecciesiis- 
tical court made part 
of the bill, and it was 
determined, that as the 
whole bill had been re- 
ferred to the master, be might tax 
that part of it. 

Noia. If the wiole bill is for cofi^ 
loeyanciHgf the master cannot tax it. 
B. R.M. 12 G.f. Anon. Barnes 4to 
edit 41, 42. 

I will add here another case still, on 
this subject, though I did not hear it 
in court, when it was moved, which 
was in Af. 19 G> d. It was the case 
of Dixon V. PUmt. On the last day 
of that term. Dunning moved that 
Dixoi^% bill as agent in town for 
Planiy a country attorney, might hm 
reicTred to the master to be 
J 200 ] taxed. JVilles^ Ashhurst, 
and Bullcr^ Justices, (Lord 
Mavsfielb having left the court 
before the motion was made,) were 
inclined to ^think that the bill 
was not taxable by the master, the 
act of 12 G. 2. c. 13. § 6. having 
enacted that 2 G. 2. c. 23. § 23. (d), 
for referring attorneys' bills, ** should 
** not extend to any bill due from any 
• attorney or solicitor, to any other 
" attorney, solicitor, or clerk in 
" court." There is a case in Wilson, 
where a single judge in this court hav- 
ing made an order to refer an agent's 
bill, and the master not having 
obi'yrd it, the court was applied to, 
and hold that the order was irregular ; 
the master declaring that he had 
never taxed a bill for agency (e). 



it 



it 



a 



4t 



ti 



However, at the Sittings at GuHihalU 
after M. 19 G. 3. Buller, Justice* 
who that day sat for Lord Mangfield^ 
informed the bar, that, upon en* 
qiUTy, it had been found to be the 
practice of the court of Cftmrnms 
Fleas, confirmed by a case decided in 
that court, to make orden for the taxa*- 
tion of agents' bills, and he read a note 
of the case which had been lent him 
by Gould, Justice^ and was as follows : 
** £xpjrteJ9earcro^,anAttomey.— 
In £. 7* Geo. 3. JDary, Serjeant, 
moved that the bill of Unwin aa 
attorney, agent ioxBearcroft, should 
be referred to be taxed, and said 
though it was not within the statute 
of 2 Geo. 2. by reason of that of 12 
Geo, 2. yet that it might be taxed 
under the general jurisdiction of the 
** courty and under ^ Jac. 1. c. 7. 
'' He made his motion on this general 
'' authority, without any affidavit. 
** NareSy Serjeant, objected, that there 
** never had been an instance of such 
taxation of an agent's bill. But 
the court thought proper to grant a 
" rule to shew causes— T. 7 Geo. 3. 
" Nares shewed cause, and observed 
" that the statute of 12 Geo, 2. pro* 
'* vides, that 2Geo. 2. shall not extend, 
SfC. [f 2] and therefore it is not 
necessary for an agent to deliver a 
bill before he brings an action ; the 
'' the reason of which he took to be 
'' that it was not looked upon to be, 
^* subject to taxation. The statute 
"of3Jffc. 1. requires bills to be 
'' delivered by attorn ies to their mas- 
ters or clients. They are supposed 
ignorant of the steps in a cause^. 
'' and the due charges. The agent. 



i( 
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(d) Made perpetual by 30 Geo. 2. 
c. 19. § 75. 



(e) B. R. E. 23 G. 2. Anon. 1 mis. 
266. 



{f2] The conditions of 2G. 2. do 
not extend to cases where both parties 
arc attomies at the time of the action 



brought, though one were not at th^ 
titne of the business being done Font 
v. Maxwell, 2H.Bl.5B9. 
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** be said, who does the business in 
** town is entitled to the fees, unless 
** there is a contrary stipulation be- 
" twecn him and the country at tor- 
'* Dey. Daxcy, contra, said that he 
'' did not apply on the ground of the 
" statute of 2 Geo. 2, but on the 
" practice of the court. In 3 Jcc, 1. 
** there is no direction as to taxation, 
*'^et an attorney's bill was critainly 
'' taxable before 2 Geo. 2. The 12 
'' Geo, 2. shews it to have been thought 
'' 2 Geo. 2. extended toagrats hills and 
properly restrained it, (as various 
things in it are not applicable be- 
twiH-n attornies and agents, such as 
** words at length, ^c) leaving the 
*' case between thcni as it stood be- 
** fore. — ^The conrt was of. opinion 
** that the bill should be taxed, and 
that they could order it under the 
general authority of the court, that 
it might be seen that only due 
charges were made. After the court 
** had declared this opinion, BartuSy 
** the secondary, said be remembered, 
*^ before 2 Geo. 2. applications made 
^^ to judges at their chambers to reier 
** agents' bills to be taxed, and that 
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^' it was frequently 

•* done upon the coun- 

** try attorney's bring- 

'• ing the foes charged 

" into cotirt. — The 

** m!c was made al>- 

*' solute, but with the 

'' condition that Rearcroft should 

^' bring the money into court (a)." 

Bnllerj Justice, then said, that, on 
being made acquainted With this case, 
he had conferred with /f\7/f«, and Aih' 
hurst. Justices, and that they were all 
three of c^inion, that Dhon*s bill 
should be referred ; that the practice 
of all the courts ought t% be uniform ; 
that questions on Vills of this sort 
would be much better understood and 
.settled by the master, than by a jury 
or judge, at Nisi Prius. Upon this, 
the counsel in the cause agreed, that 
the bill should be taxed by consent, 
the defendant bringing into court the 
sum remaining due on the amount 
of the plniiititf's -claim, and that 
what should be deducted, if any 
thing, should be afterwards repaid to 
him. 



(cf) Mr. Justice Gould was so ob- his note, from which copy the abovt 
liging as to furnish me with a copy of i^ pi in tod. 



WiGGLESWORTH against Dallison and . 

Auother. 




[ COl ) 

lOtli June. 



MpHTS was an action of tre!?pass for mowing, carrj'ing away, 
-^ and converting to the defendant's o\mi use, the corn of 
the plaintiff, giowing in a field called Ilihaldstow Leus, in 
the parish of jtlibafdstotc, in the county of Lincoln. 1 ne de- 
fctKtant Dallison pleaded liberum tencfnenium, and the other 
defendant jiislilicd as his servant. 'Ylw plzmtiff replied, that 
true it Aras tliat the locus in quo was tlie close, soil and free* 
hold of Dallison ; but, — after stating that one Isabella Dal- 
lison deceased, (being tenant for life,") and Dallison, die re* 
vcrsioiUiF in fee, made a lease on the 2d of March 1753, by 

which 



A custom that 
tenants, whether 
by parole or 
deed, shall hav« 
the iray-j'oing 
crop afti-r tlie 
expiration of 
their terms i« 
goud« 
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1779* ^Uch ^ wd IsaMla demised, and die said DaOiion 

firmedy die said doae io the plaintiff, his executorsy admi* 
nistrators, and asrigns, for 21 years, to be computedyroim 
the Ist of May 1755, and that the plaintiff, by virtue therecrf^ 
entered and continued m possession, till the end of the nid 
term of dl yean, — ^he pleaded a custom, in the following 
words, vix. ** Tbat, within die parish of HibaldsiaWf there 
** now is, and from time whereof the memory of man is not 
to the contrary, there hadt been a certain ancient and laud- 
able custom, there used and approved of, diat is to say, 
that eveiy tenant and fiumer of m lands within die same 
^ parish, ror any term of years whidn hadi expired on the 
** Jirtt day of may m any year, hath been used and accus- 
** tomed, and of ng^t out to have, trice, and enjoy, to his 
^ own use, and to reap, cut,' and carry away, when ripe 
and fit to be relied and taken away, ms way-going 
crop, diat is to say, all the com growing upon the sa3 
lahds whidi hath before the expiration of such term been 
sown by such tenant, upon any part of sudi lands, not er- 
ceeding a reasonable quantity thereof in proportion to the 
residue of sudi lands, accor£ng to the course and usage of 
husbandry m the same parish, and which hath been left 
standing and growii^ upon such lands at the expiration of 
such term of years." He then stated that, in the year 
1775, he sowed with com part of die said close, beii^ a 
reasonable part in proportion to the residue thereof, accord- 
ing to the course and usage of husbandry in the said parish, 
and that the com produced and raised by such sowing of the 
com so sown as aforesaid, being the com in the declaration 
mentioned, at the end of the term, and at the time of the 
[ S02 ] trespass committed, was standing and growing in the said 
close, the said time not exceeding a reasonable time for the 
same to stand, in order to ripen and become fit to be reaped, 
and that he was during all that time, lawfully possessed of 
the said com, as his absolute property, by virtue of the cus- 
tom.— The defendant, in his rgoinder, defied die existence 
of any such custom, and concluded to the country.— llie cause 
was tried before Eyre, Baron, at the last Assizes for LJn. 
colnshire, when the jury found the custom, in the words of 
the replication. 

Baldwin moved an arrest of judgment, that such a custom 
was repugnant to the terms of the deed, and, therefore, though 
it might be good in respect to parole leases, could not have a 
, legal existence in the case of leases by deed. He relied on 

Trumpcr v. Carwardim, before Yates, Justice, (f), die 
circumstances of which case were these : 

** The plaintiff had been lessee under the corporation of 
^ Hereford, for a term of 21 years, ^frtiich expired on the 

'< 4di 



[/] At the summer Assises for Herefordskirt 176$. 
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^ 4th of December 1767. In the lease, there was no cove- 1779, 
^ nant Chat the tenant ahoukt have his off-going crop. In v^v*^^ 
** •the seed-dme before die expiration of the term, he sowed Wioole»* 
** the £dlow with wheat. Tne succeeding tenant obstructed worth 
** him m cuUin^ the wheat, when it beoune ripe^ and cut against 
" and housed it himself, for his own use« Upon this the Dallisoit* 
** pbintiff brou^t an action on the case, and declared on a 

custom in Herefordshire for tenants who quit their farms 

at Christmas f or Candlemas, to reap the com sown the 
^ preceding autunm. Yates, Justice, held that the custom 

could not legally extend to lessees by deed, though it 
** might prevail, by implication, in the case of parole agree- 
'' ments. That, in the case of a lease by deed, both parties 
'' are bound by express agreements contained in it, as that 
** the term sliall expire at such a day, i^c, and therefore all 
^' implication is taken away. Hiat if such a custom could be 
*^ set up, the statute of frauds would be thereby superseded 
** in Htrefordshire [1]. Accordingly the plaintiff did not re- 
'< cover on the custom, although on another count in trover 
'* in the same declaration, he had a verdict." 

A rule to shew cause was granted. 

The case was argued on Tuesday the 8th of June, by Hill, [ 203 ] 
Serjeant, Chambre, and Dayrell^ for the plaintiff, and Cust, 
Baldwin, Balguj/, and Gough, for the defendants; when 
three objections were made on the part of the defendant, viz. 
1 . lliat the custom was unreasonable. 2. That it was un- 
<:ertain. 3. That, (as had been contended on moving for the 
rule,) it was repugnant to the deed under which the plaintiff 
had held. 

For the phuntiff it was urged, 1. That it was not an i/n- 
reasonable custom, because without an express agreement, 
or such a custom as this, there could be no crop the last 
year of a term, for the tenant would not sow, if he could 
not reap, and the landlord would not have a ri^t to enter 
till die expiration of the term. That it was for the advaiX'* 
tage of the public, as much as customs for turning a plough, 
or drying nets, on another person's land, which had been held 
to be good Cg)' That it bore a great analogy to the right of 
emblements, and was founded on the same principle, namely, 
the encouragement of agriculture. It was not prejudicial to 
any one ; not to the landlord, because without it his land 
must be unemployed and unproductive for a whole season ; 
nor to the succc^dii^ tenant, because he would have his 
turn at the end of his term. 2. That it was sufficiently cer^ 

tain, 

[l] Qif. Tlii:j argument seems more year longer by such a custom, it might 

applicablir to parole k-ases, because if be said that this would be repugnant 

a parole !t msc tor three years could be to the statute of frauds, 
extiuided in sonie <i(.^rec for half a {g) Vide Davis 32. h. 
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tain, b j dra refareiioe to the residue of die lands not tMm^ 
and to the course and usage of husbandry in the parish. TTiis 
is as much certainty as the nature of the subject will admit of, 
for, if it had' been that f^o many acres might be sown and 
reaped, that would have been incompatible with those vam* 
tions in the proportion of ploughed land, which arise, at dif- 
ferent times, from circumstances in die course of cultivation 
and husbandry. Reasonable is an epithet which suflidendT 
qualifies the extent of customs, and is generally used in pleact- 
ing them ; as with regard to customarv fines paid to die lord 
of a manor, estovers prescribed for by a party to be taken 
for the use of his house, ^c. In the case of Bennington v^ 
Taylor f reported in Lutwyche (h)y where the defencmnt, in 
an action of trespass, had pleaded a right to distrain for 
twelve pence for stallage, due by prescription, for the land 
ftear every stall in a faiff and, on a motion in arrest of 
judgment, it was objected, that die prescription \vas uncer- 
tain, and therefore void, the quantity of land not being ascer- 
tained, the court held it to be certain enough, because the 
quantity was to be ascertained by the common usage of the 
fair, in all such cases, whether the quantity or amount is 
in truth reasonable or not, is for the jury to dc^ride. 3. That 
the drcumstances of the plaintiflf^s lease in this case having 
been by deed, made no difference, lliere was no agree- 
ment contained in the deed, that die defendant would de- 
part from the custom, although the parties must have known 
of it when the lease was executed. He did not claim under 
any parole contract express or implied, and therefore the ar< 
gument of repugnancy did not apply ; and the Nisi Prius 
case, \vhich had been cited, went upon mistaken reasoning. 
Hill, Seijeant, admitted, that he knew of no instance hi die 
Reports, of a similar custom to this, in the case of freehold 

Eroperty, but he said, there were several with regard to copy- 
olds that went much farther; and he cited Eastcourt v. 
fVeeka (i), where a custom, that the executors and admini- 
strators of every customary tenant for life, if he should die 
between Christmas and Lady-day, should hold over till the 
Michaelmas following, is stated on the pleadings [2] ; and no 
objection taken to it on the argument of the case. 

For the defendant were cited, Grantham v. Hawley (k) 
[3] ; — ffhite v. iSayer (I), in which last case, a custom for a 

lord 



(h) C. B. E. or T. 12 /r. 3. 2 
Lutw, 1517. 1519. 

(t) T. 10 IF, 3. I Lutw, 799' 801. 

[2] It is found by the special ver- 
dict, the action being ejectmait, 

(X) T. 13 Jac. 1. hob. 132. 

[3] That case, if at all applicable, 
^ecms to me to make for the plaintiff. 
It is cutioQs in one respect, wz. that 



the question ^vas brought on in an ac-> 
tion ot debt on a common bond condi- 
tioned for the payment of ^*20 to the 
plainlitf if a certain crop of corn did 
of right belong to him ; or, in other 
words, if the question of Isiw was In. 
his favour. 
(0 B.R,M. 19 Jac. I. Pa/w.2ll. 
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lonl of a manor ** to have common of j^asfore in all tba laadi Xtld. 

^ of his tenants for life or j/ens^ whicb had been pleaded \^s/^/ 

in justification of a trespass m the land of a tenant for yean^ Wxaoiitv* 

was held to be void and a^nst law, for that such a privilege woava 

is contrary to the lease^ being part of the dung dpmiifdi and against 

different from a prescnjition to have a heriot firotn every lessee Dalluoio 

for life, because that is onl^ collateral (m) ; — A case relief 

on by Houghton^ Justice, m fVhiie v. Sayer, in whidi he 

said die court had decided that a custom for lessees for yean . 

to have half a year after the end of their term, to remove 

utensils^ was void, as being against law ; Siarttip v. 

Uridge (n), where the court refused to grant a prohibitioOy 

on the suggestion of a modui ** to pay, upon request, at the rale 

" of two mliings for every pouna of the improved yearly rent 

^ or value of the land,^ because the yearly rent or value was [ f05 j 

variable and uncertain ^'•^'Saylor^ qui tarn v. Scott (o), where 

a custom having been found by a jury, ^' that every house- 

** keeper in the parish of ^aAi^/d having a child born there, 

^ should, at the time when the mother was churched, or at 

*< the usual time after her delivery when she should b«^ 

** churched, pay ten pence to the vicar," the court, on a mo-^ 

tion in arrest of jiui^ment, determined that the custom was 

void, being, 1. uncertain, because the usual time for womeor 

to be churched was not alleged [4], 2. unreasonable, because 

it obliged tlie husband to pay if the woman was not qhurched 

at all, or if she removed from the parish, or died before the 

time of chiuching ; — Carleton v. Brightwell (p), where the 

defendant, on a bill for tithes, set up a modus, '' thkt the ia- 

" habitants of such a tenement, with the lands usually en- 

" jo^ed dierewith, should pay such a sum for tithe com," 

and it was held by the Master of the Rolls, to be void for un* 

certainty ; — Harrison v. Sharp (q), where a modus, ^* that^ 

'* when any of the inclosed pastures iu a certain viil were 

^ Roughed and sown with com or grain of any kind, or laid 

'' for meadow and mo^n and made into hay, tithes in kind 

^* were jpaid to the rector, but when eaten and depastured, 

^^ then me occupier -paid to the vicar one shilling in the pound 

^' of the vearlv rent or value thereof, and no more, upon somo 

^ day after michaehias, yearly," was held void, on the aur 

tliority of Startup v. Dodderidge ; — Wilkes v. BrvadberU (r), 

^Where the court of Commotk rUas^ and afterwards, on enx>r 

brou^t, 

(m) Cites 21 H. J. 14. gested, did not refer to the usage of 

(n) E. 4 Ann, 2 Ld. Raym, 1U8. Uie parish. 

Salk. 657. 1 Mod, 6o, (jp) Cane. T. 1728. 2 P. fT. 46«. 

0) E. 2 Geo. 2. 2 Ld. Ra^. 1558. {q) T. 1724. Bunb. 174. 

4] In that case the custom, as su|(- (r) B. R. £. IS Geo. 2. S Sir., 

1224. 



I 



«D5 



CASES IN TRINITY TERM 



1779. 



Wiggles- 
worth 
against 

Dallisov. 



hrov^i die court of Kin^s Bench, held a custom found bf 
verdict^ '' for the lord of a manor, or the tmiants of his co^> 
'' lieries who had sunk pits, to dirow the earth and coals on 
^' the land near such pits, such land being customary tene- 
^^ ment and f>art of the manor, there to continue, and to 
*^ lay and continue wood there for the necessary use of the 
^* pits, and to take coals so laid, away in carts, and to bum 
** and make into cinders coals laid there, at their pleasure,^ 
to be void, because, (among other reasons,) the word ntar 
was too vague and uncertain; — Oland v. Burcluick (s), 
where a feme, copyholder 'durante vidrntate^ having sowed 
the land, and then married, it was determined that the lord 
should have the com, upon the principle, that, when the in- 
terest in land is determined by the act of the party, he shall 
( 206 ] not have the crop ; — ^An anonymous case in Moore (t), ^er^ 
it was held, that a custom, '' mat lessee for years shoidd hold 
'^ for half a year over his term,'' was bad; — J2of, Lessee of 
Bret V. Lees (u), where, in an ejectment to recover a ^nn 
of about sixty acres, of which fifty-one were inclosed, and 
nine lay in certain open fields, a special case was reserved, 
which stated a custom, " that, when a tenant took a fiirm in 
'^ which there was any open field, more or less, for an un- 
'' certain term, it was considered as a holding from tlunee 
'* years to three years," and though the court decided against 
the custom on other grounds, vet, by their reasoning, it 
clearly appeared that they thought it void for uncertain^, 
because the <][uantity of open ground was not ascertained, and 
one rood might determme die tenour of 100 acres of land 
inclosed. Besides die above authorities [5], the case before 
Yatis, Justice f was much relied on. It was admitted, that, 
in cases where the usual crop of the country is such, that it 
cannot come to maturity in one year, i^ right to hold over 
after the end of term, in a parol demise may be raised by 
implication; as where saffron is cultivated, (in Cambridge 
shire,) liquorice, (near Pontefracti) or tobacco, (which for-- 
merly used to be planted in Lincolnshire); but it was oon-^ 
tended, that, in such oises, a lease 6y deed would preclu9» 
such implication, as the parties must be supposed to have de-^ 
scribed all the circumstuices relative to the mtended tenure, \m 
the written instrument. Such a custom as that set up, in A^ 
preaent case^ c<|uld not, it was said, be of sufficient andqijdt^ 
widi respect to leases by deed, as in the time of Richard die 
First, and, long afterwards, tenants had no permanent interesf: 



(«) B. R. H. 37 EL Cro. £fc. 46o. 
5Co.ll6. 

(0 H. 3 Ed, 6. Moore 8. pi. 77. 

(«) C. B. M. 18 Geo. 3. Sincte re- 
ported, % BloiAst. 1171. 



[5] 4 Co. 51. 6. 1 Roll. Mr. 563- 
pL 9- 4* Co. Littl, 55. were also cite<t 
for the general principles concerning 
customs and emblements. 
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in their lands ; or, if there could be such a custom, the plain- 
tiff's lease could not be withiu it, because the custom must 
have applied to the first of Mau old stile, and this lease 
was made and commenced after tne alteration was introduced 
by 24 Geo. 2. c. 23. [6]. 

The court took time to Consider; and this day, Lord 
Mansfield delivered their opinion, as follows : 

Lord Mansfield, — We have thought of this case, and 
^'e are all of opinion, that the custom is good. It is just, 
for he who sows, ought to reap, and it is for the benefit and 
encourasement of agriculture. It is, indeed, against the 
general Taw concehiing emblenients, which are not allowed 
to tenants who know when their term is to cease, because it 
is held to be their fault or folly to have sown, when they 
knew their interest would expire before they could reap. 
But the custom of a particular place may rectify what otlier- 
wise would be imprudence or folly. The lease being by 
deed does not vary the case. The custom does not alter 
or contradict the i^reeraent in the lease ; it only super- 
adds a right which is consequential to the taking, as a heriot 
may be due by custom, although not mention^ in the grant 
or lease [7]* 

The rule discharged [8]. 
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[6] 'The hew style commenced the 
St of January 1753. But, if this 
ument were admitted in iu fuU ex- 
t, no custom could oxi^t where a 
main day of the month made part of 
as from the errors in the former 
^thod of computation, the nominal 
y was continually deviating, by de- 
res, from the natural day. 
(7] yide Doe v. Snowden, C. B. jM. 
Geo. 3. 2 Blackst. 1225. where it 
aid. by the court, that if there is a 
ing from old Lady-day^ (5th April,) 
^ custom ,of mobt countries would 
^ itle the lessee to enter upon th^ 
ble at Candlemas (2d Feb.) to pre- 
x^ for the Lent corn, without any 
r'4:ial v?ord9 for that purffose, i.e. in 
written agreement for seven years ; 
the court were speaking of such 
agreement. 
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[S] Judgment was accordingly en- 
tered for the plain tifif, upon which a 
writ of error was brought in the £«- 
chvquer clianibcr, and the defendant 
assigned for errors, " That the custom 
contained and set forth, 4*0. is a 
custom void in law, and is con- 
trary to, and inconsistent with the 
said indenture of lease in the said 
replication mentioned." The case 
was argued at Scrjeants^Inn before the 
Judges ot C. B. and the Barons of the 
Exchequer, by Balguy for the plaintiff 
in error, and Chambre for the defend- 
ant. The objection to the reasonable- 
ness of the custom was abandoned* 
In T. 21 G. 3. (27th June 1781) Lord 
Loughborough delivered the unanimous 
opinion of the court of Exchequer 
chamber, that the custom was good ; 
and the judgment was affiri|ied [f]. 



r] InLewisv^HarriSf iH.Bl.T.not. a. the same point was ruled ^f Skynner, 

Chief 
V^«»l. L Q 
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sttmdty, i2th The King against John Borthwick ami 

June. ^ . ^^ • 

Sixteen Others. 



On an indict- 
inentformard«rf 
if the jury find a 
•peaal verdict, 
it is necessary, in 
order to affect 
principals in the 
•econa degree, 
to state, either, 
1. that they were 
mctually present, 
or, 2. some acts 
done by them at 
the very time, 
which unavoida- 
bly shew that 
they were pre- 
sent, or, 3. that 
they were of the 
same party, on 
the same pur&uit, 
and under the 
tame engage* 
ments and ex- 
pectation of mu- 
tual dei^etioeand 
support with the 
permn who did 
tjiv fac^. 

•[ 208 ] 



THIS case came on upon a special verdict^ fonnd at the 
last Lent Assizes, for the county of Suffolk, before Ash- 
hurst, Jutticef on the trial of an indictment for murder. — 
The indictment set forth, That, on the 7 th of December , 
19 Geo- 3. the prisoners feloniously, Sfc. upon one Thomas 
Nichols made an assault ; That llorthwiek [8] with a large 
stick, which he then held in both* his hands, struck the de- 
ceased several times, giving him thereby a mortal bruise on 
the head, of which he died the next day ; and that the other 
prisoners, at the time of the felony and murder by the said 
jEtorthwick committed, feloniouslv, ^c. were vresenty aiding, 
abetting, Sfc. the said Borthzcick me felony ana murder afore* 
said, in manner and form aforesaid, to commit, '' and so the 
jurors aforesaid, ^c. say that die said John Borths:uk, 
Edward Barry, 6^c. (naming all the others,^ him the said 
Thomas Nichols, in manner and form aforesud, feloniously^ 
4rc. did kill and murder.'^-^One of the persons MuUcted died, 
before the trial. Hie others pleaded not guilty.— -The verdic 
stated. That Richard Hatton, one of the prisoners, was 
midshipman, and a non-commissioned oflker bdoDiging to 
tender in the government service called the Charlotte, \ 
off Harwich, and employed in the said service for impresoinj 
men for the purposes of manning his Majesty's Miips o 

war:, 





[8] If several arc indicted, A. 
an giving the mortal blow, and the 
others as present, aidin^^, 4*c. evidence 
that one of the others gave the blow. 



and that A. was only present, 4 
will maintain the indictment, 1 Hi 
437, 438. [p I]. 




Chief Baron, at Hereford Assizes, 18 
G. 3. where he held, on a Question of 
distress, that the term was continued 
by the custom of the country, for the 
purpose of giving a right to the land- 
lord to distrain on the premises in 
which the way-going crop remained. 
In Bevan v. Delahay, 1 H, BL 5. the 
ssime poioffvras ruled; and the pre- 
sent case was cited as an authority. 
[f1] So, if the evidence be that 



J. S. not named in the indictment, 
even that a person unknown, gave 
blow, and that A, B, & C, 
therein, were present, aiding and al 
ting. l£. P. C. 350, and see Fi 
case Kelynge, 109. ii^ which the 
trine of association in an illeg^ 
sign, and of precision n 
s])ecial verdicts, are both veiy ul: 
discussed. 
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war. That the others were part of the crew of the same j 779. 
teodeir, of which lieutenant nitliam Palmer was then com- v^v^ 
mander, who had previously received^ and then had in his xiie Kino 
icustodji a warrajlt in writifig under die hands of the com- against 
missioners for executing the office of Lord High Admiral of Bobth* 
Great Britain, S^c. and under the seal of the office of Ad- wick. 
tniralty. That the warrant was in the following words, viz, 

** oy the Commissioners for executing the office of Lord 

'' High Admiral of Greiz^ B'ritaitf and Ireland, Sfc. and of 

** all his Majesty's Plantations, 8fc, In pursuance of his 

'' Majesty's order in council, dated, ^c. we do hereby em* 

'' power and direct you to impress or cause to be impressed, 

^* so many seamen and sea-fieinng men, and persons whose 

" occupations imd callings are to work in vessels and boats 

'< upon livers, as you shall be able, in order to man his 

'* Majesty's ships, giving unto each man, so impressed, one 

" shilling for ptest money, and in ^the execution thereof, you 

'' dre to take care that you do not demand or receive any 

'' money, gratuity, reward, or other consideration whatsoever, 

'' for die sparing any person or persons tit for his Majesty^s 

*' service, or exchanging or discharging any person or per- 

^' sons who may be impressed, and also diat every person 

" acting under yoti does not demand or receive any conside- 

'^ ration whatsoever upon the like account, as you vnll 

^^ answer it at your peril. This warrant to continue in 

*' force till, 6^c. and, in the due execution thereof, all mayors, 

*' sheriffs, justices of the peace, bailiffs, constables, headbo- 

^' roughs, and all other his Majesty's officers, imd subjects, 

*^ whom it may concern, are hereby required to be aiding [ 209 ] 

^* and assisting unto you and those employed by you, as they 

^* tender his Majesty's service, and will answer the contrar|f 

^« at their peril. Given, 4rc " [9]. 

That Palmer, being then the only commissioned officer ou 
board the Charlotte, and having received information of 
ciertain aea-faring men being at Ipswich, in pursuance of the 
press-warrant, gave verbal orders to Richard Hanton, 
the other prisoners, to proceed thither, and to take such ^ 

Jterflons as tbey should there find liable to be impi 
^[l^t it is the constant usage and invariable custom of thi 
\yrf, for all comnussioned officers, having in their custody 
press-warrants, to give verbal orders to such petty-officers 
Vrhom diey may think nt to employ on such services of im- 
preMDg men for his Majesty's service, the warrant remain- 
ing; 

(9l It is observable, that this war- the execution of it to a commis* 

"matdifierS) in some respects, from that sion bfiicer, by an indorsement on the 

Hinted by Mr. Justice Foster^ parti- back. Fast. Cr, Law. 156* 
tularly in omitting the power to depute 
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ing in their own custody ; and that such petty-officers usually 
act without any other authority than such verbal order. That 
the press-warrant was not backed or signed by any magistrate. 
That, in consequence of, and conformity to, tfie verbal orders 
given by Palmer y Hanton and the other prisoners went to 
Ipswichf and having information, that there were certain sea- 
faring men at a publick-house in Ipswich kept by one iVileSf 
went all together in company to that house, between ten and 
twelve at mght. That the gate leading from the street into 
the yard of the house was opened by the maid servant of 
fViles, to the prisoners. That the door being open^ they 
entered the house. That certain sea-faring men, viz. Sharpe, 
Bennet and Osborne, were then sitting drinking in an inner 
room in the house, together with M'i/es and one Grimwood. 
That the prisoners entered that inner room witli large sticks 
in their hands, such as are usually carried by press-gangs, and 
were there informed that Bennet and Osborne belonged to 
the Brilliant storeship in the service of government. That 
the crews of such storeship are paid by the contractors, and 
not by government. That no protection was produced, or 
offered to be produced, by Bennet and Osborne, or either 
of them, or demanded by the prisoners, or any of diem. 
That the prisoners, upon entering the inner room, informed 
Sharpe, Bennet, Osborne, Wiles, and Grimwood, that they 
were conie for the purpose of impressing men, and that 
Sharpe then drew a knife out of his pocket, and brandislnng 
it, said, " thejirst man that hinders me from' going home 
'' to my wife and family, Vll stick him,** and, in that man- 
ner passed through the gang, and quittted the room. That 
Wiles, Osborne, and Grimwood had no weapons in their 
hands, but that Bennet drew a poker out of the fire for his 
defence, and said <^ He zmmld.not be taken alive;" and, upon 
this declaration of Bennet, some of prisoners attempted to 
wrest the poker out of his hands ; upon which attempt an 
affray immediately ensued, and the poker was, soon after, 
taken out of the hands of Bennet, but the affray cpntinued, 
during which Wiles threw down a table then m the room, and 
tinguished the light of the candle, which was then burning, 
d several blows were given. That, during die affiray, the 
deceased came to the door of the room, and stood udT the 
door-way, leaning on a walking-stick, which he then had in 
his hand, and said to Bennet and Osbortie, ** My lads, do 
^' as you have done ffefore," (meaning thereby that Bennet 
and Usbortie should rescue themselves by force;) and diat 
the deceased then said, to one of the prisoners, *' Are not 
" you ashamed to beat a man who is down ?*' (meaniD^ 
Wues). That during the affray, the deceased received a 
blow on the head from one of the prisoners, with a lups 
wooden stick C' but from which of them die jurors are ig- 
norant*'^ and that the blow was the cause of his d^th«— - 

That 
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That, according as the court should think the killings ^c. 
felony and murder, or felony and manslaughter, or neither 
felony and murder, nor felony and manslaughter, the jurors 
found the prisoners guilty of felony and murder, or of felony 
and manslaughter, or not guil^. 

The case was argued, on Wednesday llie 9th of June, by 
Jones, for the prosecution, and Graham, for the piisoners. 
Lord Mansfield absent. 

Tlie counsel for the prosecution came prepared to argue 
the general question of the legality of pressing; but the 
court intimated an opinion, that it was unnecessary to agitate 
tliat point in this case, as the warrant stated could not autho- 
rize a parol delegation of the power vested in the lieutenant 
[f 2], and, indeed, it was admitted by the counsel for the 
prisoners, that they were trespassers. But, as none of tliem 
could be considered as more than principals in the second de- 
cree, die jury not having found who it was that gave the bl^. 
It was insbted, for tlie prisoners, diat the verdict was defec- 
tive, in not stating them to Jiave been present, aiding and 
abetting. To prove that this wad essential, 1 Hcde 438. was 
cited Kex v. Messenger (v), and Rex v. Rot/ce (w); 

In answer to this, it was observed, that the technical words 
^' present aiding and abetting^* arfe not necessary in a special 
verdict, as they are in an indictment, and that enough was 
found for the court to imply, either an actual or a constructive 
presence. To shew that the latter was sufficient, a case in 
3 Ed, 3 Coron. 350, and Lord Dacre's case, cited in 
1 Hale, 4S9« were relied on. 

The court took time to consider; and Willes, Justice, 
now delivered their opinion to the following effect. 

Willes, Justice, — In this case, die coiuisel for the prose- 
^::utor offered to argue the general question, whether the war« 
s-ant stated in the special verdict was l^al or not. But, 
Sinless the prisoners had a power to execute it, and conducted 
themselves legally in the execution, there is no occasion for 
'^he court to consider tliat question. It was admitted by the 
^c:oun8el for the prisoners, that they were not stricdy justifiable 
£]i the execution of the warrant, and dierefore were trespas- 
^lers. The court were all of that opinion, on reading tfae- 
'^iierdict ; for the authority given by the warrant could not be 

delegated 
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(t;) Kef. 70. 



(w) £.7 Geo. 3. 4 Burr. 2073. 



[F2] That impressing without a 

"^rarrant in writing is illegal, was ruled 

^mn Brcfwnia^s case at the Old Bailey, 

^. D. 1690. 1 E. P. C. 312. A si- 

^nilar decisioDi took place in Dixon's 



case ib. 313. where the party acted in 
the absence of the commissioned of-^ 
ficer whose name was indorsed upon 
the warranty also^in Broadfoofs case, 
ibid. 

QS 
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delegated by parol to other persons. On this ground ^k$L 
court stopped the poiinsei in the argument of me genenl 
Tbe Kive question, and it is become unnecessary to consider die degre^ 
of guilt which might have been imputed to the prisoners, 
fqr we are all of opinion that the verdict is substantially de» 
f(pctive. It i^ not expressly found that they al} we|i^ present 
aiding and a^istixigyi\\exk the blow was given, or eyen when 
the anray began. That either an actual or a comtructiv€ 
presence was necessai^, to involve the pri^one^ iii ^e homi- 
cide, w^s rightly admitted. But it was contended, \. That 
enough is stated to warrant us in implying that all the pri- 
soner? were actually present the whole time ; t. That ap actual 
preseiice is not necessary, and t|iat, as the prisoners all went 
together on one conimonill^al^esigq, ^Acirconstityted a con- 
St f active presence, and woi^d, jn law, involve all of tfaem in 
the sam^ degree of guilt. U As to the first pointy in so 
* petil case as this, where 0ie piesence is of die essence of 
the crime, the court wiU not presume it. It is undoubtedlj 
true tliM no technical word^ are n^c^^ry in a special ver« 
diet. It is not necessaiy to oay, in words, thi|t th6 prisoner^ 
were all present. If it were stated that they did some act 
at the timef that would be sufficient, becaiise the court must 
[ 212 ] then unavqidaUy see that they were p^-esent In M^senger'^ 
Casey reported m Kelynge^ the judges say, ** vrfiere several 
acts of force are found \6 have beeq actually committed in 
pursuance of the design, there is no need to find the prH 
soners to have been aiding atul ailing, for that is asdj 
necessary to be found where t^e jury find a person i/^ there 
aipongs^ them, and find no pfurticular apt of force done bjf 
him, but only his presence.^ ' There it is necessary to find faia 
wras present ^' aiding and (assisting" (^). frand^^ Case (y) 
was much stronger than the present. That was an indi^ 
ment for a highway robbery. All the pnaonerswere f^mid to 
be in conipany togetfiei*, Francis struck die money out of 
Cojr^shand, and, upon his offering to take it up fironi the 
ground, they threataned to knock out hi9 brains, whereupoi| 
he desisted ; apd the jury further found that the prisoneim 
then and there immediately took up the money, and rode off 
"with it, and Cojt immediately pursued. To constitute a hig)H 
way robbery, a taking in the presence of the person robbed i\ 
neoessaryil^ and all Uie judges held that, on tnat finding, they 
fould not imply that the money was taken up in Ccur'ft pre^ 
sence, and that a special verdipt cannot be made good t^ lo-* 
iendment or coDt^truction. In the p^ent case, it is not 
found tliat the prisoners did any act, during the afiray, or thmt 
they Yftre present aiding and assisting ; and the court cannot 
intend ^t they were. 2. Aq to the ^ond point, and die 

authontiea 
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authorities relied on; in 3 Ed. 3. Coron. 350. all the pri- 1779. 
flonen were actually present. In Lord Dacre's Case, all ^^v*^^ 
went with a design to resist every opposition. In Moore (z) The KiKa 
it is stated, that they went under an agreement to kill all who against 
should resist t/iem, and it appears^ by that report of the case, Bor^h- 
as well as by what is said m Foster (a), that they were all wick. 
acting in the same pursuit at the time when the murder was 
c(Hnmitted Foster says, ** it was sufficient that, at the in- 
stant the fact v^as committed, they were all of the same party, 
and upon the same pursuit, and under the same engagement 
and expectation of mutual defence and support with those 
that dia the fact." In the present case, as it is not found that 
all the prisoners were of the same party, and on the same . 
pursuit, 4*c. when the fact was committed, as it is not found who 
f;ave the blow, or wno was present, we are all of opinion that 
the prisooeni must be discharged. 

Tlie prisoners discharged. 

(z) 85. (a) 354. 

Penry against Jones. imjua^ 

URST moved for a rule to shew cause, why an exone- j^ ^^tt t^hiika 
retur should not be entered on the bail-piece, upon an nuu into ir<£r. 
affidavit, that the defendant had been arrested on a latitat, in 
Brecknockshire in fVales, diat the cause of action was a 
Judg^uent in the great sessions, and that both the parties lived 
within that jurisdiction. The motion was made on ike authority 
of the cases of Lampley v. Thomas, and. Jones v. Jones, ra- 
ported by Wilson (b), where the decision is stated to have 
been, that a vmt of latitat does not run into Wales; but 
BuLLER, Justice, mentioned, that the contrary had been 
held, since diat case, m several instances, and particularly in 
a case, where Yates, Justice, had considered the question . 
very fully, and delivered a solemn aigu&ent upon it [10]. 

The 



ff 



. (h) B. R.H.2\ Geo. 2. 1 Wils. (when the cases in WiUon were insisted 

193.206. upon by the defendant's coiMMttL) 

[10] That was the case of Lloyd v. sates. Justice, went at large inwKe 

JoMS, T. 9. Geo. 3. The plaintiff de- question^ and examined the difimnt 

clared against the defendant tn custo- statutes and autboritieSy intimatiag 

dia MarescalU. The defendant pleaded, a' very clear opinion in favour of the 



:^at he was resident in Montgomery^ jurisdiction of the court. The 

skire in Wales, and denied the juris- however stood over to be argued agiun, 

diction of the court. To this plea but the defendant having declined 

the plaintiff demurred. After the Inrther argument, judgment was given 

demurrer had been ^'once argued, for the plaintiff, M. 10. Geo, 3. -The 

Q4 



ei3 



1779. 



CASES IN TRINITY TERM 

The court refused to grant the rule, and said, that, if the 
court had not jurisdiction, the proper way for the defendant tq 
take advantage of it Vould be by a plea in abatement. 



late Wehh HCt (\3 Geo, 3. c. 51.) seems 
very clearly to recognize the jurigdic- 
fion of other courts, besides the Ex- 
chequer, (whose jurisdiction has never 
been denied, though founded on a 
legal fiction as much as that of the 
King*s Bcncky) to hohl ph»a, anti issue 
mesne process, against parties resident 



in Walts. The words are, " In all 
transitory actions which shall, be 
brought in any of his majesty's courts 
of record out of Wales, SfC, if it shall 
appear that the defendant was resident 
in Wales at the time of the servica of 
any urit or other mesne process serxcd 
pn him, &c," 
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Tuesday, 15th 
June. 

If the condition 
<^ a bond is, 
that A, sh^ll not 
embrzxle any 
money that thall 
come to his 
liands on ac- 
count of his 
^Btstcr, it if ne- 
cessary in an ac- 
tion against the 
obligor, to state, 
in the breach, 
frhat particular 
sum of money 
was embezzled, 
ftndKow,orfrom 
whom it was re- 
ctiyed [F]. 



Jones against Williams and Another. 

A CTION ou a bond. — ^The defendant fVilliams craye^ 
-^^ oi/er of the condition^ which was that one Carruthers^ 
who had entered into the service of the plaintiff as his clerk 
in the distillery biu>iness^ should, during his continuance ii^ 
that service, faithfully and diligently serve him, and in case 
he should at any time lose, embezzle, destroy, purloin, cQn- 
8ume, mispend, or unlawfully make away with, any money, 
notes, bills, drafts, ^c. that should be entrusted to him, Or 
in any xcay come to his hands, custody, or possession, by^ 
from, on account of, or belonging to the plaintiff, or any of 
his customers or employers, that the defendants, or either of 
them, should, on notice tliereof given to themj* or either of 
them, make good die loss thereby sustained. — He then 
phadedf that CarmtherSy diuing his continuance in die 
plaintiff's service, faithfully and diligently served him, and 

did 



[f] In Shum v. Farringion, 1 B. 4* 
P. ^0. when the condition of the 

»d was that J. S. should accovint 
1 plaintiffs for all monies, kc. a 
general replication, similar to the pre- 
sent, was held good; and this case 
was over-ruled by the court, as incon- 
sistent with the current of previous 
authorities ; many of which arc there 
^eited* The same point was also ruled 
^ in Bqrton v. Webbe, 8 T, R, 459. where 
^ the circumstances of the cf^use were 
. exactly similar to the present; and in 
Gale V. Reed, 8 East. 80. in which it 



was held, that on a general covenant 
that J. S. should not carry on the bu- 
siness of a rope-maker or make cord- 
age for other persons, except under 
contracts for government, a breach is 
good, charging, generally, that dc-. 
fendant carried on the business of a 
yope^tnaker, and made cordage for. 
divers and very many persons, «ther 
than by virtue of any contract, &c. 
The case here reported mjust then>fore 
be (Tonsidered" as no longer law.' Se% 
Ace, 2 Wms. Saund. 411. 



if 
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did not at any time losey embezzle^ 8fc, ^^Replication, that, 
during Carruther^ continuance in the plaintiff's service, to 
^it, on the 15th of Ju/y 1777, a large sum ©f money, viz, 
<£l3. 145. 9|{/. came into his hands, custody, and posses- 
8if)n, on account of the plaintiff, which he, on the same day, 
S^c. embezzled and mi8j)ent; whereof the plaintiff after- 
wards gave notice to the defendant. — ^To this replication the 
(defendant demurred, and shewed for cause, *' That it did not 
appear whether Carruthers had received the money for the 
plaintiff in his business of a distiller, or in what capacity he 
had received it ; and that it was not shewn from whom he 
*^ had received it." 

Baldwin argued in support of the demurrer. 1. To 
shew that it ought to have been stated, that the money em- 
bezzled was received in the course of the business in which 
Carruthers was employed, he cited Wright v. Russel (c). 
Lord Arliugtonv. Merricke (d), Houghton v. Day(e), Stibbs 
y. Clough Cf), and iMills v. Astell (^). 2. He contended, 
that the plaintiff should have specified more particularly 
what the money was which had be^ embezzled, and from 
whom it w as received ; for that, if issue had been taken on 
the replication, the defendant would not have had ^uflicient 
notice what the plaintiff went for, to prepare for his defence : 
That this objection was more particularly aj^licable in the 
C^ of a surety. 

Cowper, for the plaintiff, (being told by LordMANSFiELD 
^ conhne himself to the last point, for that the cases cited 
on the other did not apply, and that there was nothing in 
%he objection,) insisted, diat the replication was a full an- 
swer to the plea. That, in such a retail business as that of 
« distiller, the money was received in very small sums at 
different times, and it could not be necessary, if the £\S 
Iiad been received at thirty different times, that each frac- 
'^ion should be assigned as a different breach, and issues 
nfaken on each, lliat perhaps the money embezzled had 
l)eei) taken out of the till, and it could not be known of whom 
jn particular it was received ; or, on an account between the 
laintiff and Carruthers, the latter might have admitted the 
embezzlement. 

Liord Mansfield, — Tlie breach must be oarticularly as- 
signed. If the money was taken out of the till, that should 
^aye been alleged. 

Coxcper moved, and had leave to amend, on payment of 
^osts. 
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(f) JI. 14 Geo, 3. 
(rf) £. 24 Cat. 2. 
(e) Sti/L 18. 



3 JVils. 530. 
2 Sound, 411. 



(fj M. 6 Geo. 1 . 1 Str. 227. 
(g) l6 Jac» 1. Cro.Jac. 48& 
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Taesd»y, 15tb 
June* 

An action for a 
fnalicious prose- 
cutioA cannot be 
maintained till 
the prosecution 
is terminated, 
vrliich must ap* 
pear upon thp 
fleclavation. 



FisHSR against Br i stow and Others. 

A CTION for a malicious presentment! (for incest,) in 
-^^ the ecclesiastical court of the archdeaconry of Hunting'* 
don. Demurrer to the declarationf and cause assigned, tint 
it was not stated, how the prosecution was disposed of, or 
that it was not still depending, llie court were cleariy of 
opinion, that the objection was fatal, and said it was settled 
that the plaintiff in such an action, must shew the oi^nal 
suit, wherever instituted, to be at an end ; otherwise he m^ht 
recover in the action, and yet be afterwards convicted on the 
original prosecution. 

Judgment for the defendants [<&-]. 



[<l>] Fide Morgofi v. Hughesy B, 
R,H, 2SGeo,3. 2Term lUp. 225. 
S, f. in the cases of commitnients by 



Justices of Peace on malicious ac- 
cusations, or of malicious holding to 
bail [f]. 



[216] 

Toetday, 15th 
June. 



In an aetion on 
a bond or to 
prove a petition- 
ing creditor's 
df^ which arises 
by bond, proof 
of the acknow- 
ledgment of the 
obligor does not 
fupersede tlie ne- 
cessity of calling 
the subscribinf. 
witness [P]^ 



Abbot and Another, Assignees of Farr, h 
Bankrupt^ against Plumbe* 

npHIS was an action of trover ^ by the assqpiees of a bank- 
^ nipt, tried before liord Mansfield, at Westminster. 
At the trial, to prove the petitioning creditor's debt, k witnesa 
M'as called, who swore, that the bankmpt had acknowlec^ed 
to him that he owed the debt upon which the commission had 
been sued out. On being asked how the debt arose, the wil* 
nesssaid, by bond; and die bond was then produced. Tlie 
subscribing witness was an attcmiey, who lived in Samers^-^ 
shire. He was not called, nor was there any proof that he 
had been required to attend, or that he could not have beea 
procured. A verdict was found for the plaintiffs ; but 
liord Mansfield saved the question on the sufBcieiicjr 
of the evidence; and Bearcrofi, on Tuesday the 8th of. 

June^ 



[f] See the cases on this point col- 
lected in Lewis v. Farrel, 1 &7r^ 114. 
In Morgan v. Hughes, it was held, that 
the action against a justice for ma- 
liciously granting a warrant and com- 



mitting plaintiff to prison, must be 
trespass, and not case. 

[f] This general position, that an 
acknowledgment of an instrument by 
the party does not excuse the pro- 
duction 
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fffmef obCtioied a nile to shew caaia^, whj anoaniit should not 
lie entered. 

Dunmngf tpad Davenport, now shewed qause. — ^They 
iDontendedy that, even if this h^d been an action on the bond, 
the admission of the defendant would haye been the best evi- 
dence, and would have superseded the necessity of calling th^ 
mbecribine witness. 

Lord Mansfi£|.d, — ^To be sure this is a captious objec^ 
tion ; but it is a technical rule that the subscribing witness 
must be pit>duf:|ed, and it caiinpt be dispensed with, unless 
it appear that his attendanpe could not be procured. |t was 
floub^, formerly, whether if the subscribu^ witness denies 
)he deed, you can call other witnesses to prove it ; but it was 
determined hy Sir Joseph Jekyl, }u a cause which came be- 
fofe him at Chester, that in such pase, other Wftn^fises may be 
examined ^ and |t has often been done sipce. 

AsHHURST, Justice^ — If the evidence of the subscribing 
witness were to be dispensed with by this confession of the 
lianknipt, the defendant would b^ deprived of the benefit of 
cross examining him, concerning the time of the execution of 
the bond, which might be material. 

if ULLIKB, Jfi^^ice,— It is aQ establish^ rule that ^ignees 

must 
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Abbot 

against 

Plumbx. 



duction of the subscribing witness, is 
recognised }n many reported cases, 
Cwdtfe V. Sefton. 2 East, 183. Barnes 
^. Trtrnpowsky. 7 T.R. HGj. Laing y. 
JUme, 2 ^. 4* K 85. and Park v. J^Iears, 
f^'d!, 217 ; and in Cati v. Dunning j 4 
^Baff/.53. it wasextendcd to an admission 
iia an answer in Chancery: But in 
ijomg V. jRatar, it was held that an 
Agreement by defendant to acknow- 
ledge a warrant of attorney, ** so as 
•• to enable plaintiff to enter up judg- 
** wtenif" would excuse the production 
of the witness \ being tantamount to 
^Ui agreement that plaintitf might act 
"^pon it, as if he were produced. In 
JSciwles V. Langworthi/y 5 T, R, 366, 
mt was held that the admission and 
Uproduction pf a deed by one of the 
^partieSy in an examination before 
^commissioners of bankrupt, was con- 
^clusive evidence of its due execution,' 
Sn an action against that party himself. 
^uery, whether this decision would 
^w be supported on cither ground ? 



ft>r the first, viz. that it is an admission 
by the party in the cause, which was 
relied on as distinguishing it from 
Abbot V. Plumbe, where the admission 
was by a third person (the bankrupt) 
is certainly not tenable, vid. among 
other cases. Call v. Dunning ; and^he 
second ground, viz. the production of 
the instrument, which was stated on 
the authority of jR. v. Middlez^^ 2 7. 
R, 41. seems now questionable, for/L 
V. Middkzoy has itself been over* 
ruled in Gordon v. Secretan^ 8 East. 
548. Can Bowles v. LangwortAy^ be 
supported on this distinction? that 
the production before the comrais« 
sioners, coupled with the circum- 
stances of examination, is an exhibi- 
tion of the deed as a valid instrument ; 
whereas the production under a notice 
is a mere exhibition of .the instrument 
required, subject to all objections, 
and without any admission except that 
the party had in his custody an in* 
strumcnt so described. 




AbIiot 
against 

PLUNBE. 
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miud prove the petitioning creditor's debt^ by the mme 
deoce which must have been produced in an action against th» 
bankrupt; and itis necessary, to recover on abend, to call 
subecribing witness, unless some reason can be shewn for 
jdbsence. 

The rule made absolute. 



J 



16Ui June 



Macpherson against Rqrison. 



Apartyim a 
cwuecaukot 
chaage his attor- 
ney witlKwt the 
leave of the eoait 
IF].— If notice 
tojustii^ bail has 
been {ivcB by a 
»cv attorney not 
allovcdby the 
coQft» the bail 
wiU not be per- 
mitiedto 



COJVPER oppos^ the justification of bail for the 
fendanf^ who ws^ in custody, on the ground, that I 
had given ei^t notices to justify, and four of them in 
tenn, by four different attomies, and without having o 
tftined the leave of the court to change his attorney. 
Master certified^ that, by the established practice, a pa 
cannot diange his attorney without the leave of the 




qKMi which die bail were not pennitted to justify f 

" "be allo^ 



Ccwper also insisted, that the plaintiff should be allo^< 
the costs he had been put to, by inquiring after so many 
and attending to oppose them ; and mentioned that it was C^ 
rule in the court of Common Pleas to allow costs int su< 
cases. This, however, was refused, as it , did not 
diat this court had ever given costs in such a case. 




[l] VUc S. p. in C. B. Kaye v. De Mattas, M. 20 Geo 3. 2 BlacL 
13W*3. 



[r] But after judgment execution without an order to change. Tippi 
nay bf sued out by a new attorney, v. Johnson, 2 B, SfP. 357. 



s 
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GiLBY against Lockyer. 



Thursday^ Htb 
Jun€» 



/^N a motion, by Cowperj for a rule to shew cause, why TirooriB«»rede^ 

^^ the proceedings in this case should not be set aside, fcndMUindif* 

for irregularity, it appeared, that the defendant and two «nnotbfh3dto 

other persons had been held to bail, in separate actions, btU upon one af- 

4ipon one affidavit. Tlie defendant was named second in ^^"^^i^^- . 

the affidavit. When cause was shewn, on Tuesday the 15th 

of June, the Master certified, that it had been settled, that 

several defendants in different actions, cannot be put into 

die same affidavit; and Ashhurst, Justice, mentioned a 

case, where several persons having been admitted to the 

freedom of a corporation upon one stamp, the admission 

of the persojxjirst named was held to be good, and that of 

all the others void. Upon this the court nuuie the rule 

absolute; but Dunning having suggested, next day, that 

the Master had mistaken the practice, that, both in this 

court) and in the Common Pleas, it was lisual to put more [ 2lS 1 

than one defendant into the same affidavit, and that, in a 

::ase which came before this court, where no less than eight 

jad been inserted iu one affidavit^ the court had held it to 

36 good against all^ Lord Mansfield desired the matter 

night stand over for further consideration. 

This day his Lordship delivered the opinion of the court, 
IS follows : — 

Lord Mansfield, — The Judges of the court of Common 
Pfeas, and the Barons of the Exchequer, have been con- 
lulted, and they all agree, that they never knew of it's being 
:he practice in their courts, that more tlian one defendant 
should be hiserted hi the same affidavit. If, in fact, such a 
practice has prevailed, it has been withoiit their sanction or 
bLnowledge. They all disapprove of it, and consider it as 
contrary to the nieaning of the act of parliament (Zt), and a 

fraud 



(A) 12 Geo. 1. c. 29. amended by 5 Geo. 2. c, 27. and made perpetual 
by 21. Geo. 2. c. 3. 



[f] In Holland v. Johnson, 4 T. R. 
695, and the cases there cited in the 
notes, this rule is confinned and 
extended to make it irregular to 
join two or more defendants in dit'< 
tercnt actions in one writ, if bailable. 
S. P. Moss V. Birch, 5 T. R. 722. 
S. P. where the affidavit is of separate 



debts due to two, though one only 
sue out a writ. Dean and Chapter of 
Exeter v. Seagell, 6 T. R, 6'88. But 
where the affidavit and declaration ar^ 
ag^tinst one, by whom also bail is put 
in; and the capias only is against two, 
it is no irregularity, Jt'orbes s»th%Uips, 
2 jV. -R. 98. 



'*. 
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fWiiid upon the stamp duties. Let the jtulgment fttaiMl is ai 
1 779 1 gyg^ pronounced* 
^■■*v**^ The rule tnade absolute [+ (J4]. 

[t64] Fide Crooke v. Daw^ B. A; affidavit, the court, (in thto ahsenoe 

JMT. 11 Geo. 3. 5 Burr. 269O. where of Lord Mansfield,) discharged him 

the defendant having been held to bail upon common bail» in both actions 

in an action of debt upon a bond, and 0^ Si P. Souihcott ▼• BratkwdHe^ B. 

also in another of auumpntj upon one A. M. 26 Geo. d. 



CoRT against BiiiK&fiCit. 

Acuitbm '< tut nnHtS. was an acdon on the case. — ^The declaraiioh toti^ 

totJofaJ^nor ^^*^ foiMTtcen counts— The first stated, That the 

•hau grind all plaintiff was possessed of certain water oorn-mills, withiil 

^'ralu'whidl ^^n*^^*^ ^f Settle^ in YorkshirCf and, by reason thereof^ 

by them or any was entitled to the toll and multure of all com, grab, and 

^hem fhaUbe malt, ground at those mills; That during all the time of 

(round ?ithUi his possessiou [11], all the tenants, inhabitants, and iresiaoCB^ 

^^"^i^»*- ^i^^^^^^^r, *' ou|^t to have ground, and still oiq^t 

^lodl^n a d^ ** to grindj all their com, grain, and malt, which by them 

muncr to eri- << or any of them had been or should be used or spentgrcund 

m^t uk^^ " withm the manor, at the plaintiffs s mills, and not elsewhere^ 

vantage of any ** and to have paid and yielded, and to pay anj yield *feO 

jSl^^nJ..^"'* '' the plaintiff for the grinding Aereof certain reasonable toll 

• [ 219 ] " And multure [and ought not to have used or spent, nor 

*^ to use or spend wiUiin the manor any com, grain, or 

** malt ground which had been or should be ground else* 

*' where than at the plaintiff *s mills]; That the defendant 

*f was a tenant, inhabitant, and resiant, within the manor, 

'< and that he contriving Ifc, to injure and prejodice die 

'^ plaintiff, and deprive him of the profits and advantage ot 

'' his mills, and of the toll and multure which would nave 

*' accrued to him, <$*c. did knowingly, Ifc* use and mend 

** ground within the said manor, divers laige quantities of 

'' com, srain, and malt, of the defendant, which had been 

'' ground elsewhere than at the plaintiff s mills, and which 

** me defendant, at the times of using and spending Aeno/tf 

'^ knew to have been ground elsewhere ; by means whereof 

'' the plaintiff had been greatly injured in Uie profits of his 

'* mills, and had wholly lost and been deprived of the tdl 

nd 

[n] It was determined, in the case rially, SfC. and ih Coryionv. LUMjf, 

of Chapman v. Flexman, (eked t«/ra, (also cited in/ra, p. 221.) that it is 

p. 221.) that it is tiot necessary in the not necessary to lay the mills to be 

declaration in this action to say that ancient reills. 
the inhalitutxtb had and ought immemO' 
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^ and malture which would have arisen, and become pay- 1 779. 
** able to him for the grinding of the said corn, grain, and v^v^ 
^ malt, if the same had been growid at his mills." — ^The Cort 
£ftti comit was the same with the first, except that the ne- against 
gative words, printed above in a parenthesis, were omitted. Birkbeck« 
— The defendant pleaded the general issue ; and, the cause 
coming on to be tned at the last summer Assizes for Yorkshire, 
the pkintiiF, to prove the custom^ produced, besides several 
wifkiesses ; 1. Tlie proceedings in a suit in the Exchequer, M. 
5 Geo. 1. wherein the then occupier of the mills viras plauitiff, 
aild some of the tenants and resiants in Ae manor defendants, 
and in which an issue was directed to try '' whether by virtue 
'^ of an ancient and immemorial tenurey custom, or usage, 
^ all and every the tenants, inhabitants, and resiants, of 
'^ and in the manor of Settle had been, and were tied and 
'' bound, and of right had used, and ought to grind all 
*' their and every of their com, grain, and mcut, which by them, 
'' or any of them had been or should be used or spent ground 
** withiii the manor, at the said corn mills, and not elsewhere, 
'' and to pay to the owner or occupier of the said mills for 
^ grinding the said corn, grain, and malt, such toll and 
'' multure as had been accustomably paid or yielded;^' 2. The 
record of the verdict, H. 8. G. 1. (whereby the jury found 
the custom in the words of the issue) ; 3. A decree of the 
court of Exchequer, of 28di January 1722^ establishing 
and confirming the custom; 4. The proceedings in 1756, and 
1757, on a scire facias to revive the decree against some of 
tiie then inliabitants. — ^To shew the breach, one Armitstead, [ 220 ^ 
%he plaintiff's miller, proved an acknowledgment by the de- 
fendant, *^ that he had used American flour ^ He also 
j>roved, that, thou^ the defendant was in very substantial cir- 
cumstances, he had only ground one load of malt at the 
|daintiff'& mills from October 1773, to July 1774, and only 
^one load of wheat durii^ four years; aud anodier witness 
proved, that die defendant brewed about four or five times in 
Uhe year, (but that he had seen the plaintiff's miller bring him 
snalt, and no body else ;) tliat he had known the defendant 
Slave fine flour in casks, which he believed might be American 
tf our, as none had been brought from the neighbourhood. 
Several of the witnesses said, on their cross examination^ 
Ihat oat»meal vms much more used by tlie common people in 
"Ae manor of Settle, than flour, that about 40 years ago, 
ihey used nothing else but oat- meal, and that there is a ^-eekly 
.snarket where oat-meal, not ground at Settle mills, is con- 
stantly brought and sold to the inhabitants. 

/He defendant demurred to the evidence, and the case came 
<m for argument, in Hilary Term, 19 Geo* 3. (Tuesday the 
^ of February 1779). 

fVood, for the phdnutft-^hambre, for the defendant. 

For 
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1779 ^^^ ^^^^ defendant^ it was contended ; 1. That the cosConi 

^^ * was not proved ; 2. That it was void ; 3* That Ae breadi by 
CoRT ^^ defendant was not proved. ]. It was said on the first 
aeainst ^^^f that the n^^tive part of the custom was not part of 
BiRK££CK. ^^^ ^^^ ^ ^^^ cause in the Exchequer^nov established by the 
decree, nor by the parol evidence. 2. lliat if die custom, as 
laid, extended to a prohibition from using com, or nudt, 
which had come into the possession of the idiabitants already 
ground, as flour, meal, ^c. it was so unreasonable a restraint 
on the liberty of the subject, as could not be supported in 
law, for that it would prevent them from usbg flour, 4*^ 
not made at the plaintiff's mills, even if they received it as a 
present, or m charity. Tliat formerly the method of trying 
questions of this sort, was by the writ de secta ad molendifmnif 
in the place of which, actions on the case had been substituted 
in modem times; but that, in all the precedents of either sort^ 
there was no instance of such a custom* That, in Fitz^ 
herbert's Natura Brevium\(i) it is laid down, that the suit de 
secta ad molendinum only lies, where the party withdraws his 
suit from the mill where he ought to grind, and goes to ano- 
[ 221 ] ther; and, in all the declarations in actions on the case, it 
is stated, that the defendant did not grind at the pluntiff 's 
mill, which implies that he had com in a grindable state* 
That all of them, except one in Brownlow (k), go on to 
tate that he had actually ground at another mill ; Harbyn v. 
Greene (l)^ Coryton v. Lithebye (m). Chapman v. Flexman 
(n). That, in the case of Harbyn v. (ireeney a custom 
" for inhabitants to grind all their grain whatsoever by them 
'^ spent or sold," at the plaintiff's mills, was held to be void* 
3. lliat, if the meaning of the custom, as laid, was, that 
the com which the inhabitants were possessed of in a grind- 
able state, should, if used, be ground at the plaintiff *s mills, 
then no breach was proved, the only evidence being that tiie 
, defendant had used American flour. That buying cora al- 
ready reduced to flour might, under particular circumstances, 
amount to an evasion of such a custom, but that the declara- 
tion should have been differentiy framed if the plaintiff* had 
meant to go upon an evasion, which was an injury of a dif^ 
ferent sort from a direct breach. That the grievance stated by 
the plaintiff was the loss of the toll for the cora used by the 
defendant ; but that he never would have been entitied to any 
toll for the flour proved to liave been used. That it did not 
appear from the evidence, how the American flour had bee& 
used. Hiat it might have been bouglit and resold by the 
defendant, which would have been neither a breach nor 

evasioa 

(%) P. 123. or in Ed.lJSS. p. 28. (m) E. 22 Car, 2. 2 Saund. 112. 

fkj Brownl. Ent. 63, 64. (n) Cam. Scacc. M. lIV.^M.t 

(IJ T. 14 Jac. 1. Hob, I89. FefUr. 288- 
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evasion of the custom. Tliat there was no evidence at all of 1 779* 
the use of oatmeal, nor any even of malt, not ground at the «^^vi^# 
plaintiff's mills. Cort 

Woody for the plaintiff, insisted, that the custom ex*- against 
actly as laid in the Jifth count, was proved by the verdict Biekbeck* 
and decree in the court of Exchequer; for the negative 
words were not in that count. That, however, the want 
of them in the evidence, made no substantial variance on 
^e first count, as they only contained matter of necessary 
inference. That, as to the evidence of the breach, it was 
not necessary for tlie plaintiff to shew it with respect to 
every kind of grain. That in the case of Harbyn v. Greene, 
tlie custom was held to be ill on the ground of its extend- 
ing to a prohibition of the use of com not ground at all [12]. 
He said he rested the case on the first and fifth counts; 
and read a note of the case of the Manchester Mills in the [ 222 ] 
Duchy Court, 21 May 1757, before Lord Mansfield, 
and Ciive, Justice, assisting the Chancellor [13], as being 
exactly in point. 

^SHHUHST, and Bull ER, Ju$tices, having signified their 
opinion, that it was not competent to the defendant to call in 

JuestioD the validity of the custom, on a demurrer to evidence, 
le Solicitor General and Dunning, spoke to that point. 
The latter contended, that, in whatever part of a cause a 
|>art^ demurs, the proceedings are stopt, and the case 
broi^t before the court in. such a manner^ as that they are to 
say, whether, upon the whole record, the plaintiff is entitled 
^o recover. That the defendant could not have taken ad- 
vantage of the illegality in the custom which he now relied 
upon, by demurring to the declaration, because he admitted, 
Chat in some of the counts a le^al custom was laid, and only 
^:ontended, that in those to which the evidence was pointed^ 
tiie custom laid woci illegal. Tliat if he could not make the 

objection 

[12] The same objection was taken argument which he delivered on the 

^y Timcins, Justice, to the custom in occasion, laid it down; 1. That the 

Coryton v. lAthebye, decree establishing the custom, and 

[13] That was an application to which had been conlirmed by others, 

wrevive, by scire facias, a decree of 5 both of a prior and subsequent date, 

^ac. 1. against the defendants. The ought not to be controverted, nor the 

"decree had established a custom that existence of the custom litigated any 

^^11 the inhabitants of Manchester further before a jury; 2. That such a 

aBhould send their com which was to decree binds all persons under the 

spefit in their houses to be ground same description with the original 



the plaintiffs mills. The defendants defendants; but, 3. That it is only 

liad bought bread made of flour, which in the case of a direct breach that 

%lie bakers had brought from some such a decree can be revivi|d by scire 

tiace in the neighbourhood, and which fadaSy and, if it b evaded, the method 

ad not been ground at the plaintiff's of proceeding is by a supplemental 

^Dills. Lord Mansfield* in a solemn bill. 

Vol. L R 
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1 779. objection now, he would be endrely precluded, in tfiis coor^ 

\^^y0^^ if the evidence should be thought sufficient to maintain At 

CoKT issue, because, in that case, judgment would be instantly pro* 

against nouiKed without leaving four days to move in arrest of judg* 

BiKKBECK. ment, which the defendants woidd have had, if the quea* 

tion had gone to the jury. To this die Soltcitar General an- 
swered; 1. That Uic^ might have demurred to die btd 
counts separatdy ; 2. That the judgment pronounced on tlua 
occasion would be only interlocutory, •after which a writ of 
inquiry must issue, to settle the damages, and then befora 
final judgment, they would have die four days as in other 
cases [14]. 
[ 223 ] Ash HURST, Justice, observed, diat if the court were 

to allow the dcmiurrer to the evidence upon objections to tht 
declaration, it would seem to posterity, by the record, that 
the court had determined that there was no evidence to be 
left to the jury. 

The court took time to connder, and tUs day, Lord Man»- 
FiKLD delivered their opinion, as follows. 

Lord Mansfield,— This is an action on die ca«e^ im 

which the plaintiff states, precisely, and specially, hisgitNiiid 

of action, which is (as stated in the first and fiMi counts,) 

that he is possessed of certain mills at Settle, and that no 

tenant, inhabitant, and resiant widun die manor, can spend 

or use com ground, which has not been ground at the (Main* 

* tiff's mills. The breach assigned is, that the defendant used 

ground within the manor, several quantities of com, Sfc. whidi 

the defendant well knew to have been ground elsewhere than at 

the plaintiff 's mHls. To diis the d^endant has pleaded not 

guilty. The issue is— on the custom,— the defendant h&ng 

subject to it, — and the breach. The plauitiff must prove all tha 

^ three points. The defendant docs enough if he disprove any 

of them. The parties go to trial bv the authority of the 

court, to inquire into die truth of tnese facts. This is not 

like an ejectment, or an action for money had and received^ 

where concluMons onlv are stated in the declaration, and tha 

' premises appear in evidence. Every thing to be proved if 

here set form, and they have nothing to do at the trial widi 

the quesdon, whether me facts as alledged in the declaration^ 

are or are not suffidentto entide the plaintiff to recover. IF 

that had been intended to be disputed, it might have been 

done in limine, by a demurrer to the declaradon. Aa to the 

evidence, it seems to me that die custom established fay die 



[14] If the jury had assessed the interlocutory and final judgments 

damages oonditionally at the trial, as would have been pronounced mnoJtatUp 

they might, and as was done in Sco- or an interval of four days left be* 

loitica's Case, Plfnvd. 410. Qu. if the tween them. 



IN THfi NINETEENTH YEAR OF GEORGE lU* 223 

decree in the court of Exchequer is the same, in substance^ 1779« 
with that on which this action is brought* It is admitted on wi^v**^ 
die record that the mills are the same, and that the defendant Cort 
is resiant in the manor.— (His Lordship then stated all the ma- again;»t 
terial part of the evidence).-— To this evidence the defendant Birkbkck. 
has d^urredy and the only question is, whedier, if the jury 
believed the evidence, ii is competent to maintain the issue. 
As to that question, there is no doubt but the proceedings m 
the Exchequer f are evidence to prove the custom, and that 
the parol testimony of Armtsttad is evidence to shew that 
the defendant used flour not ground at the [Jaintiff 's niilis» 
niie dcbiurrer seems to be founded on a mistake concerning 
tbe nature of this proceeding. It was argued as if it had 
been a demurrer to the declaraticm, or a moticm in arrest of [ 221 ] 
Judgment, on the objection that the custoiti could not be sup- 
ported in law beyond the case of com in a grindable state, 
•nd could not extend to flour imported or given to inhabitants, 
and ground before it came to their possession. But that is 
not now before the court ; nor was it under the cognizance of 
thejury. Nothing can be stronger to shew this, than ttie judg-^ 
ment which we must give, viz. ^^ That the evidence was suM" 
*^ cient to maintain the issue." This will not be final. The 
consequence will be the same as if a verdict had been given 
for the plaintiff. But there is one defect which would not have 
been, if there had been a verdict, namely that no damages have 
been assessed, and tlierefore there must be a writ of inquiry, 
^fter that, the defendant may take advantage of any objection 
to the declaration, by moving in arrest of judgment, or bring- 
ing a \mt of error. We are all of opinion that the evidence 
^as sufficient. 

A writ of inquiry having afterwards been executed, and 
damages taken only on ihejifth count, Ckambre, in Eatttr 
Term, 19 G. S. (Saturday the 24th of April,) obtained a 
tiile to shew cause, why the judgment should not be arrested^^ 
and that mle came on to be aigued in this present term, 
iXkursdajf, the lOdi of June,) by ^ Solicitor General, Lee, 
wd fVood, for tbe pkintiff, and Dunmng, Daveiq^rt, and 
CAoinbre, for the defendant. 

For the defendant, the former objections to the validity of,, 

^be custom, in the extent contended for by the {>laintiff wert 

OTpeated; and it vntf also urged, diat die words in which the 

^custom was stated, meant only^ that aU the com which the 

inbabiti^ts, ifc. diould use ground, and which should be 

aground within the manor, must be ground at the phuntiff 'a 

mills. That they would fairly admit of that construction} 

and, if that was their meaning, the defendant could not be 

^dnrged wkh a direct breach; and no fraudulent enaeium me^ 

bid, for the focmal weeds ^* Jraudulei^fy, Sfc/' were not a 

^sufficient allegation of an evasion. A great deal was also 

aaidoa the effect of the evidence, and on me consequence of a 

R S Judgmtnl 
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1779. ' jn^ment orerrulinga (fcmurrer to evidence; but what «■■ 
^,^.^^1^, urged on those heada was contrary to the explanation •olemnfy 
CoRt ' given by the court of the effect of such denmner, in the caae 
against of Cacktffige v. Fanthaw (o). 
BitiEBECK. He court took time to conader, and now Ix>rd Mans- 
[ 225 ] FIELD delivered tlieir opinion, to the folIowiiK effect. 

Lord Mansfield, — ^When we heard mis argued, • 
doubt arose on the extent of the custom, whether It goes 
only to com growing in the manor, and ground there, or to 
all ground com wherever it may grow, which is consumed 
within die manor. But it appears from the answers in 
Ae suit in the Eichequer, (wliich his Lonbthip read,) tint 
the defendants then insisted on die restrained sense, and 
Ihut they were not bound to grind corn which grew oat 
of the manor of Settle mills; and the decree raitabUdied the 
custom to the extent now insisted upon, and proves it to be 
reasonable. 

The rale disduuged. . 

{o} Svpra, E. 19 Geo. 3. p. 119- of the pn^sont case was posterior; 
131 to 134. The acumen t and dec i- and I have, as in other insluncn. 



■ion on the dcmurrvr in this case 

prior to those in Cochedge v. Fan- 
thaw, but the ultimate determination 



.. together the account of all 

the proceedings in court upon it. 



The Kino against the Inhabitants of St. John's^ 

SOUTHWARK. 

^J^ji'^y "DY an order of two Justices, Ae pauper, (who wastbe « 

■Mttotmfci widow of one Daniel Turner,) and her three children, ^ 

Mtaodoi, imre natoved from Mitcham to St. John'a, Southwark, and M 

on an appeal, the order was confirmed by the court of Quarter —r 

Sessions, subject to the opinion of tliis court, on tlie follow^ '^— 

kig facts. " Tie name of the husband was inserted in the ^s 

" land-tax rate within the pandi of Mitcham, in the fbl- 

•c^ lowing manner : 



.£500 Oitohif. 
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^ The pauper's husband occupied the house of which* he 
•^ is described as occupier, and paid the rate for several 
" years. The rate throughout was in the same form. The 
** land-tax, by agi'eement with the landlord, was deducted 
^ from the rent." 

The case came on to be aligned this day, when the court 
confirmed the order of sessions, on the authority of Rex v. 
CarshaUon (p). 

Mous, in support of the order. — Mingay on the other 
side [t 65]. 




The King 
against 

St. John's. 
[226 ] 



ip) E. 15 Geo. 3. Burr. SettL Ca. 
Ko. 252. 

[t ^5] The following case has been 
since dctemiincd. 



The King v. the Inhabitants of 
MiTCHAM, B. R. E. 23 Geo. 3. 

John Heard, his wife, and children^ 
were removed by an order of two 
Justices, from Mitcham to Moredon. 
On an appeal, the order was quashed, 
and a special case made, which set 
forth, that Heard inhabited for several 
years, a house at Moredon^ which he 



rented of a Mr. Gassott, (also an in* 
habitant of Moredon ,) at the yearly 
rent of ^5, clear of all taxes, parlia- 
mentary and parochial. That, while 
he so held and occupied the same, an 
assessment was made on the parish of 
Moredon, for the land-tax, the title of 
which was as follows : *' Surrey, &c. 
** an assessment on the inhabitants of 
^^ the parish of Moredon, for raising 
" a sum by a land-tax for the service 
** of the year 177—." That the 
following was the form of the assess- 
ment, as far as it respected the 
pauper* 



Rent. 


Landlords names. 


Tenants names. 




£5. 


Mr. Gasson. 


John Heard. 


«. d. 
9 9i 



That Heard paid the said 9s. 9id. 
to the collector who demanded the 
same. 

Mingay, in support of the order of 
sessions, contended, that the land-tax 
is a landlord's tax. The agreement, 
by which the tenant was to pay all 
taxes, makes no difference, for a pri- 
vate agreement cannot aflfect the 
parish. The payment by the tenant 
is a payment by the landlord. The 



R 



rate is made on inhabitants. The case 
states, that the landlord was an in- 
habitant. His name could be in- 
serted for no other purpose but to 
rate him. The reason for insetting 
the tenant's name is to direct the col- 
lector, for, though the tax is im- 
posed on the landlord, it is to be col- 
lecte4 from the tenant. He cited Rtx 
V. CarshaUon. 

Palmer^ on the other side, insisted, 
3 that 
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The Kino 
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St. John's. 



that this case was very 

distinguishable from 
Rex V. Carskalton. 
There, the rate was on 
inhabitants apd land- 
holders, and the titles 
of the columns, bi*ing 
formed into a sentence, signified, that 
the landlord was rated for a tenement 
in the occupation of the tenant. The 
court decided against the settlement, 
in that case, with great regret. Here 
nobody is expressly rated. The title 
states the assessment to be on Mch 
hitants. As to the inhabiuncy of thc/ 
landlord, that is merely accidental, 
and it cannot be supposed that all the 
landlords in the rate are inhabitants 
It is not true, that the land-tax is pro* 
perly a rate on the landlord. A 
fate is uo more than a designation of 
the person, who is the object of the 
authority of the assessors, and is to 
be called upon for thc payment. Thc 
intention is, not to rate the persons 
who are eventually liable^ but the 
visible holder of the land. This is 
evident from the words of the land- 
tax act, viz. ** Persons having or 
holding any such manors, &c/' (a). 
The grantee of a rent-charge is liable 
to the tax, but is never nominally 
rated, nor called upon. There may 
be twenty people interested in different 
ways, in the same land* Every 
clause in the act favours the con- 
struction, that the tenant is the per- 
son meant to be rated. By § 15. the 
tenant is liable to be djs- 
[ 227 } trained upon, and to be 
committed for wane of 
distress. By § l6. a jurisdic^on is 
given to the commissioners to settle 
disputes between landlords and to^ 
nants, the preceding clause having 
empowered the tenant to deduct out 
of the rent,* so much of the tax as the 
lundlord ought to pay. Therefore, 



he does not necessarily, pay ^0. How 
much he ought to pay depends- on the 
private agreement between him anil 
his tenant, which the commissioiieni 
have power to inquire into, tbougk 
the assessors have not. In die present 
case, the landlord was to bear nq 
part of the tax. By § 62. which im- 
ik)sed a double tax on Papists, the 
landlords only were made liable, and 
the tenants discharged by express 
words. The principal reason for in- 
serting the landlord's name in the rate, 
seems to be,, to afford evidence of his 
right to vote for knights of the shire ; 
and for that purpose only, not with 
any view to the assessment or col- 
lection of the tax; a form is 
established by 20 Geo. 3. c. 17* for 
land-tax assessments, in which there 
IS an express column for landlords. 

Lord Mansfield. — ^The question 
is, whether the landlord, or the tenant, 
is the person charged. Thc assess- 
ment has no words to shew which of 
them is charged^ We must gather it, 
therefore, from other circumstances. 
In the first place, who ought to be 
charged ? Certainly thc occupier. 
The landlord is not known. The land 
itself, in thc bands of the occupier, 
is the debtor to the public* What 
does the assessment profess to do? 
To rate the inhabitants; that is the 
occupiers. Of whom does the col- 
lector demand the rate, and who pays 
it ? The occupier. The circumstances 
supply wh^t is omitted in the rate 
itself. 

JFilleSj Justice,— This rate is oq 
the inhabitants only, and not like 
that in Rex v. Carshalton. 

Bulier, Justice,— In Rex v. Car^ 
shalton^ thecourtwent upon the wor4 
*^ rated" in the landlord's column. 
The doubt, here, has arisen frppi the 
common phrase, that thc land-tax is a 
landlord's tax. But as to that, Mr. 

Fdmer^s 



(a) 4 Geo. 3. c. 2. { 4. 



In the nineteenth year of george lu. 
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Palmef^s observations are unanswer- 
able. It is not a landlord's tax with 
mpect to the public* though it is, 
as between landlord and tenant. Be- 
fidesy the title alone* in this case, is 
decisive. It is equivalent to sayings 
that the tenant was rated. 

T%e order of Sessions quashed , and 
the original order confirmed. 

Vide; also, Rex v. the Inhabitants of 
the t(mnMp9 of Endon^ Longsdon^ and 
Stanley^ M. 24 Geo. 3. and Rex. v. 
the Inhabitants of St. Lawrence^ M, 
25 Geo, 3. where the doctrine in the 
above case of Rex. v. Mitcham was 
confirmed. But in Rex. v. ihe Inha- 
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hitants of St. James's^ 
Bury St. Edmvnds, M. 
25 Geo. 3. where there 
was a column of pro- 
prietors, and another 
of occupiers, in the as- 
sessment, and it was 
not specified which was rated, and 
the collector having demanded the 
land-tax of the tenant, he paid it, 
but, took a receipt in which the sum paid 
wasdescribed to be ^' <o much assessed on 
the landlord^" the courl held, that the 
tenant did not gain a settlement. <{> 
Rex. V, the Inhabitants of Folkestone^ M. 
30 Geo. 3. 3 Term Rep. 505 [fJ. 



Boats against Edwaiu>s. 

/^N a rule to shew cauae, why the interlocutory iudg- 
^^ ment, which had been signed for die plaintiff^ sfiourd 
not be set aside for irregularity, it appeared, that the de- 
Sendant had craved oyer of the original, which the plaintiff 
had taken no notice of, but had signed judgment for want of 
9 plea. 

Lord Mansfield desired the bar to take notice, that 
this practice, for defendants to pray oyer of the original, 
^Mrbidi is so much used for delay, is not warranted by any rule 
^r principle of justice [f 1]. That it is incumbent on the court 
to make their proceedings as little dilatory, oppressive, 

and 



Saturday, 19th 
June 



A defendant It 
not entitled to 
oyer of the ori- 
ginal, and if he 
pray* ouer^ the 
plaintiff nuy 
proceed without 
taking any notice 
of it. 



[ 228 ] 



[f] In this case the Sessions found 
as^a fact that the landlord was the 
person intended to be rated in the 
rate, and the court held thcmselvvs 
bound by that finding. 

By 35 G. 3. c. 101. s, 4. no settle- 
ment is now to be gained by paying pub- 
lic taxefs, on account or in respect of 
any tenement of less than ten pounds 
yearly value. 
[f 1] InDeshons v. Head, 7 East. 383. 

R 



where a plea of abatement for want of 
addition to the defendant in the ori- 
ginal writ was quashed, because^^it 
had been pleaded without first craving 
oyer, the court declared that they 
would abide by the riile established in 
this case, not to grant such oyer if 
craved; though the consequence is, 
that no such plea in abatement can be 
pleaded. See also Murray v. Hub* 
bart^ IB^ P. $45. 



.I- 
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1779. and expensive, as possible. That is unnecessary for the 
y_ -^^ defendant to see the original, after he has been informed 
Boats ^^ ^he cause of action by the declaration. That the court 
against of Common Pleas has rejected the practice (a) ; and that^ 
Edwards, from henceforth, plaintiffs in this court may proceed^ as if 
such demand of oyer had not been made. 

Dufiningy and Cowper, for the plaintiff. — ^The Solicitor 
General for the defepdant. 

The rule discharged [f 66], 



(a) Vide Ford v. Burtiham, G. B. 
T. llSf 12 Geo, 2. Barnes 4to. edit. 
340. 



[t 66] yide Durrani v. Surecoldy B. 
R, E. 24 Geo. 3. & Durrani v. Law* 
rence^ B. R. M. 25 Geo. 3. 



Monday, Slit 
June. 



If some of % 
bankrupt's ere- 
diton are in- 
duced by money 
to sign hif certi- 
ficate, though he 
does notknov of 
it at the time of 
the signing, nor 
even when he 
makes the neces- 
sary aftidavit in 
order to obtain 
the allowance of 
the certificate by 
the Chancellor, 
yet, if he knows 
It before the 
actual allowance, 
tjie certificate is 
void [F]. 



RoBSON against Calze. 

nnHE defendant bad applied to the courts to be dis- 
-^ charged out of custody, on filing cqmmon bail^ upon 
an aflidavit| that he became a bankrupt after the debt was 
contrdctedj and had obtained his certificate. This n\otion 
was opposed, on the ground of his having concealed part 
of his effects, and that the certificate was obtained by fraud. 
The court, not choosing to determine upon ajfidavUsy di- 
rected a feigned issue, to try, " tch^ther the certificate was 
" obtained unfairly and by fraud (^r)." Tliis issue iVas tried 
at the Sittings for M/rfrf/esex, before Lord Man sfield^ iri 
this term, when a verdict was found for the plaintiff, and the 
case was this day argued upon a rule to shew cause, why there 
should not be anew trial. 

Bearcrofty for the plaintiff. — ^The Solicitor General, DuU" 
ningy and Dayrell, for the defendant. 

It appeared from Lord Mansfield's report, that, when 
the counsel for the plaintiff had offered to call witnesses, 
to prove that the defendant had conciealed effects to the value 
pf c^lO. (r), this was objected to, as not within the terms of 

4e 



(y) 5 Geo. 2. c. 30. § 7- 



(r) Ibid. 



[p] In Hollandv.Palmery I B. S^ P. 
95. the same point was ruled, where 
there was no privity in the bankrupt. 
Eyre, C J. saying that this circum^ 
stance made no distinction ; and that 
even where money had been given ma- 



liciously, for the purpose of vitiating 
the certificate (the Case here put by 
Lord Mansfield), it would have that 
efi'ecft ; though the bankrupt might otn 
tain another. 
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the issue;, but his Lordship thought it was, and, at any rate, 1 770 
said he would not turn the plaintiff rounds but, if the jury v^^^,^ 
should find the concealment, would order that to be indorsed p^^^^ 
on the Postea, There was, however, no such special indorse- against 
ment, so that the verdict was found on the ground of fraud in Calze* 
obtaining the certificate ; on which head die proof was, that 
notes for money had been given by a confidential firiend of 
the defendant, who had managed all his afiairs, to two of the [ 229 1 
creditors, who were thereby induced to sign the certificate ; 
that the defendant did not know of this, at the time when lie 
made the affidavit directed by statute 5 Geo. 2. c. SO. ^ 10. by 
which he swore, that, '^ the certificate and consent of the 
'^ creditors thereunto was obtained fairly and without fraud ;" . 
that this affidavit was made on the 4th of September, but was 
not laid before the Chancellor with the certificate, for his al^ 
loKance^ till November^ and that, before that time, the de- 
fendant had been informed of the notes having been given, 
and for what purpose. 

For the defendant, in support of the rule for a new 
trial, it was contended ; 1 . That a certificate is not void, al- 
though some of those who signed may have rec^ved money to 
induce them to it, provided the bankrupt himself was not privy 
to the giving of the money ; 2. That the words ** obtained by 
** fraud^^ in the act of parliament, apply to the signing by 
the creditors, not to the allowance by the Chancellor. 

Lord Mansfield, — I am clearly of opinion, that the 
words of the issue took in the whole question, and were so 
intended by the court; for, where there is a concealment, the 
certificate is not fairly obtained, llie question now is. 
Whether the certificate obtained by means of notes given to 
some of the creditors is fair, and such as the defendant may *« 

avail himself of? If there were creditors enough who would * 

sign the certificate, and an enemy of the bankrupt were to 
give money to one of the creditors to induce him to sign, for 
die mere purpose of preventing the bankrupt from receiving 
any benefit from the certificate, this would be a fraud on the 
bankrupt, and should not hurt him. But the reasoning on 
the part of the defendant arises firom not attending to a dis- 
tinction, viz. that although a third person shall not he punished 
for the fraud of another, he shall not avail himself of it. 
There is no case in the law where that can be done. In the 
case of simony, the presentation is void, though the money 
has been given w ithout the privity of the presentee. In like 
manner all securities obtained by fraud are void, lliere is no 
way of compellii^ the creditors to sign the certificate. They 
are all left at liberty, and ought to be upon a par; and if 
some are induced to sign it, because others have whom they 
suppose to be upon ^par with themselves, but who in fact, 

have 
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I mjQ idm been paid, diis is a gross ficmd upon tfaem. So die 

*V^ matter would etand if there had been no privity in die 

T^T^^ bankropt ; bat diere is strong ei^denoe dial * he knew of die 

asainst '^^ being given before the allowance of die certificate, 

^hzE. ^hidi in my opinion^ is not complete till it is allowed. If 

• r 330* 1 ^ ^^^ ^^ come to the knowledge of any of die creditors, 

and had been stated by them to die Chancellor, before the 

allowance of the certificate, he could not have allowed it. 

However, I put the case on the broad ground that a certificate 

is void, if obtained by frauds though without the knowledge 

of tfaebanknqit. 

WiLLBS, Jtisftce,— Perhaps it may be difficult to lay 
down a general role, how far die oeruficate of a bankrupt 
may be i^ec^ad by die act of a friend ; and therefore I shall 
give no opinion on the first point, although I am inclined 
to diink, that, in this case, the certificate would have been 
void, if the defendant had not known of die notes having 
been given. But on the second ground, it was certainly a 
fraud in the bankrupt to permit his affidavit to be read at die 
time when the oertincate was allowed ; for though it might be 
true when sworn, it certainly was not true then ; and therefore 
I am clear diat the certificate is void. 

AsHHURST, Justice, — It seems to me, diat the inter- 
ference of a friend, though without the knowledge of the 
bankrupt, is sufficient to invalidate the certificate, because the 
test which the legislature requires, is die unbiassed approba- 
tion of the creditors. I should be clear on this ground alone, 
but there is another in this case. 

BuLLBR, Justicef — I shall found my opinion solely on 
the act of 5 Geo. 2. which makes it unlawful for third 
persons, as well as for the bankrupt, to give money to in- 
duce creditors to ngn the certificate (s). If money is given 
in order to deprive the bankrupt of the effect of liis certificate, 
where there are creditors sufficient in number and value, 
without those who are pdid to sign it, the bankrupt shall not 
be hurt by this fraud upon him ; but, if the necessary num- 
ber and value is completed by persons who are induced to 
sign by money, that, though without the privity of the 
bankrupt is a fraud on the creditors at large, and shall not 
have the intended effect A certificate is a bar against all 
creditors, whedier they have signed or not, but they shall 
not be deprived of their remedy against the bankrupt, unless 
it is obtained agreeably to die directions of the statute, lliis 
is no hardship on the bankrupt, llie certificate would not 
have existed, if it had not been obtained by means which the 
legislature hta reprobated. 1 he bankrupt shall not derive a 

benefit 

(i) 5 Geo. 2. i\ 30. § U. 
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Inefit from acts of others which the law has declared to beil* 
lq;al and void« 

The rule dischaif^ed [f 67]. 

[tfif] Vide, infira, €95. Nate [3]. 
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ROBSOy 

against 
Calze. 



Armistead against Philpot. 

/^N fVedneMday, June the l6th, Kirby moved for a nile^ 
^^ to shew cause, why the sheriff of Middlesex should 
not retain in his hands, for the use of the plaintiff, a sum 
of money which he had levied for the present defendant, 
in another acUon, in which he was plaindff. The ground 
of the motion was, that the plaintiff had not been able to 
levy on the effects of the defendant, to the amount of his 
demand. 

Hie court, and bar, agreed, that this motion was of the first 
impression, and Lord Ma n s fi eld said, he believed there were 
old cases where it had been held, tliat the. sheriff could not 
take monej/ in execution, even though found in the defendant's 
Krutore, and that a quaint reason was given for it, viz. that 
money could not be sold. However the rule was granted, and, 
this day. Bower having informed the court that he was in- 
itmcted to oppose it only so far, as that the attorney's bill, 
in tlie cause in which the money had been levied, should be 

Ed in the first place, it was made absolute with that qua- 
uition [f]. 



Tuesday, 99d 

June. 



If • jdaintifr I 
notnnd luificient 
eflects of the dr« 
fendant to satisfy 
hit judgmeaty 
the court will 
order the iheriff 
to retaiDy fbrtha 
use of the plainc 
tiff, money 
which he has 
levied in an* 
other action, at 
the suit of tha 
defendant. 



[f] In Fieldkouse v. Croft, 4 Easty 
510. where the motion was for the she- 
riff to pay over money, left in his hands 
as the surphis of a former execution 
against the defendant's goods in ano- 
ther action, the rule was refused, for 
reasons contrary to the doctrine of 
Lord Mansfield in the present case. 
Fhc court holding that the plaintiff 
sught not to have execution of money 
>f defendant in the hands of a third 
person . and that it was contrary to 
the sheriff's duty to Aave retained the 



iurplut. In two subsequent cases, 
JVillowi v. Ball, 2 N. R. 37^. where 
the money in the sheriff's hands was 
the amount of damage recovered by 
defendant against himself (the sheriff) 
in another action, and in Knight ▼• 
CriddUy 9 East, 48. where the motion 
was exactly similar to that in the 
present case, the court refused to 
compel the sheriff to retain and pay 
over ; and it was observed, in answer 
to the authority of the present case, 
that it passed here by consents 
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Wcdnaday 23d 
June. 



Athipandgoodi 
being insured 
for a voyage, if 
the ibip is taken 
and recaptured, 
and on tne re- 
capture the cap- 
tain acting fiairly 
for the benefit of 
hit emplojrers, 
•cUs the ship 
and cargo, and 
thereby puts an 
end to the 
• voyage, the in- 
sured shall re- 
cover as for a 
total loM. 

[ 232 ] 



MiLLES against Fletcher. 

^HIS was an action on a policy of msurance^ on the 
-■■ ship the Hopcj and her freight from Montserrat to 
London, Tlie plaintiff vent for a total loss. The defend- 
ant iiisisted that he was only entitled to recover for an 
average loss. The jury found a verdict for a total loss, and, 
upon a motion for a new trial, the facts of the case appeared 
to be as follows :— The ship, when proceeding on her voyage, 
was captured on the 23d of May, by two American privateers, 
who took the captain, and all the crew, and part of the cargo 
(which consisted of sugars) out ofher . The riggms was also taken 
away. She was afterwards retaken, and earned into ]V«P- 
Yorkf where the captain arrived on the 23d of June, and 
taking possession of her, found that part of what had been 
left of the cargo was washed over-board, that 57 hogsheads 
of what remained was damaged, and that the ship was leaky, 
and in such a state that she could not be repaired without un- 
loading her entirely. The owners had no store-houses at 
New-York, where the sugars could have been put while the 
diip was repairing, nor any agent there to advise or direct 
the captain. No sailors were to be had. The only method 
he had of paying the salvage, which amounted to the value of 
40 hogsheads of sugar, was by sale of part of the cargo, or 
Ae ship."" The captain did not know of the insurance. If be 
had repaired tlie ship, his expences would have exceeded the 
freight by more than e£lOO. lliere was an embargo on all 
vessels at New-York till the 27th of December, and, by the 
destination of his ship, she was to have arrived at London in 
Jtf/y. Under these circumstances, he consulted with hi 
friends at Nerv York, and resolved upon their opinion, an 
his own, to sell the ship and cargo, as the most prudent ate 
for the interest of his employers. The cargo was accorc 
ingly sold and paid for. The ship was also contracted for, 
but the person who had agreed to buy her ran away, and 1 
captain left her in a creek near New-York, and returned 
England, where he arrived in the February following, 
gave the plaintiff notice of what had been done, which 
Ae first information he received of it, and the plaintiff i 
diately claimed as for a total loss from the underwriters, 
offered to abandon. 

Lord Mansfield told the jury, that, if they were sati 
fied the captain had done what was best for the benefit of s 
concerned, diey must find as for a total loss. 

Th^e 
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The Solicitor General shewed cause, and was to have 177Q 
been followed by Dunnittg, and Dav&mort, but Lord 
Mansfiei^d stopped them. — Lee, and Saldwin, for the ^UlT^^'^ 
plaintiff. . ^'^';^* 

Lord Mansfield^ — The great object in every branch of Fj^eIchee. 
die law, but especially in mercantile law, is certainty, and that 
the grounds of decision should be precisely known. I took 
great pains in delivering the opinion of the court in the cases 
of Go$s V. Withers (t), and HamiUon v. Mendes (u). I 
read both those cases over last night, and I think that 
firom them, the whole law between insurers and insured as 
to the consequences of capture and recapture may be col- 
lected. Whenever a question of law arises at nisi prius, I 
propose a case, or grant one when asked for by the counsel, 
and 1 avoid as much as possible blending fact and law to- 

f ether, having seen the inconvenience of it in Poole v. 
Htzgerald (.v). But, on the trial of this cause, it did not r 233 1 
appear to me, that there was any question of law, and no 
case was asked for. It was impossible to ask for one, till 
die &cts were ascertained, and, when they were, it would 
have been impossible to state them in any vtray wliich could 
have left a doubt on the law. It was not contended, that 
a capture necessarily amounts to a total loss as between in- 
surer and insured ; nor, on the otlier hand, that on a cap- 
ture and recapture, there may not be a total loss, though 
there remain some material tangible part of the ship imd 
cargo. Neither was it contended, that the captain has an 
arbitrary power by his act, to make the loss either partial 
or total, as he pleases. A great deal has been said about 
what the Admiralty could or would have done in such a 
case, in order to pay the salvage. As to that, if no owner 
appeared, they would condemn tlie whole ; but if they saw 
from the ship's papers, that there was one, tliey would not. 
If there were different claimants of the ship and cargo, they 
would leave it to them to say what part shpuid be sold, and, if 
they differed in opinion, would order the sale of such part 
as would be attended with the smallest loss. But all that 
is foreign to the present question, which is singly this, whether 
the consequences of tlie capture were such as, notwithstand- 
ing the recapture, occasioned a total obstruction of the 
voyage, or only a partial stoppage, as in the case of Hamil" 
ton v. Mendes. In that case, and in Goss v. Withen, great 
ftress was laid on the situation of the ship and cargo, at the time 
when the insured had notice, at the time of the offer to abandon, 
and at the time of the action brought* No cases say, that 
the bare existence of the hulk of the ship prevents the loss 

being 

(/) M, 32 Geo. 2. 2 Burr. 683. (v) E. 23 Ceo. '*. cit.d in Goss v. 

(w) T. I Geo. 3. 2 Burr. 1198. Withers. , 

since reported, 1 Blackst. 270\ 
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1779. 



Mi LIES 

against 

Fletcuek. 



[234] 



bekig total. In Hamilton v. Mendes it is kid down [r 1^ 
diat *' if the voyi^e is lost, or not worth pnrsuiu^, if d^ 
'^ salvage is high, if further expence is neoessanr, if the in- 
'' surer will not at all events undertake to pay that expeoeey 
** Sfc. the insured may abandon, notwithstanding a recapture.** 
Hm^ at the time of die capture, there Were no hopes of a 
recovery; nofrieMTs sUpinfl^kt; no means of resislBiioe; 
ali the crew was taken ou^ and part of dbcaqp; and the 
riggaqr also taken avm. Aftermrds the ship was tfHtm^ 
and brought into Ninr-rorA:. When she was nroc^t tfao^ 
it still continued a total loss. Neither the insured, northein^ 
surers, had any agent in the place. The cooit oiF Adnindlgf 
must have proceeded secwUkun aquwn 4r bonum^ and might 
have sold her for the benefit of those concerned; When the 
insured first had notice, and offered to abandon (which was 
when die captain came to England)^ and vrhen the action was 
brought, it was still a total loss, llie voyage was abandoned^ 
the cargo sold, and the ship left to be sold. The only answer 
the defendant makes, or can make to this is, that the loss was 
total indeed, but that the captain made it so by his improper 
conduct, for that on his taking possession of die ship die 
loss became partial, and that he ought to have pursued die 
voyage. But is dusdefence true in fact i The captain, when 
he came to New-Yorky had no express order, but he had an 
implied authority from both sides, to do what was r^ht and 
fit to be done |]f 2], as none of them had agents in the place ; 
and whatever it was right for him to have done, if it had been 
his own ship and cargo, the under-writer must answer for die 
consequences of, because this is widiin his contract of in- 
demnity. Suppose there had been no insurance, what ought 
the captain to have done i 1. As to the cargo ; accordiiqr to 
the course of the voyage, the ship should have arrived at 

Lojidon, 



|?1] These principles were cited 
and c(»finncd by the court in Hadkin- 
9on V. WUnnson, 3 B, ^ P. 388 ; but 
held not applicable to that case, in 
which the captain, Icarniag that if he 
entered the port of his destination, the 
ship would be lost by confiscation, 
avoided the port, and sold the cargo ; 
and the court were of opinion that the 
loss was not occasioned by a peril in- 
sured against not coining within the 
description of a restraint of princes. 



[f 2] In Rdi v. Darby, 10 Eflj/, 
152. this case was cited by Lawrence^ 
J. for the point here stated. In that 
case it was decided that the captain 
has no discretionary authority so sell, 
as against the owners, even under a 
decree of a vice-admiralty court for sale 
of a ship reported upon a survey to be 
unscaworthy. The dutinction between 
that case and the present appears to be, 
that here ** the sale was ratified by the 
*' owners, and being bond Jidt, was 
*' held to bind the underwriters.** 
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London in July [f 3]. On the capture^ put had been taken 1770 
out, some waa washed over-board, 57 hogriieads damaged, \^^^,^ 
and the whole, from the leakiness of the vessel, in a perishd[>le Milles 
atate. There were no store-houses, nor could the ship pro- aininst 
ceed in the state she was in. The crew was gone, and an em- Flitchbb 
bargo laid on till December. What, shall a cargo which was in* 
tended to arrive at London in Jtdy^ be kept in a perishable state 
at Nftr York^ in a leaky vessel, till December^ 2, As to the diip ; 
it was certainly better to sell her, than bring her to homdom. 
Tliere was no crew belongii^ to her, andsfie had no carjgp; 
Even if all the cargo had hsea left, die ezpeiice of repauv 
would have exceeded die frei^t. V she had been brought 
luHne the e^qpence of bringing her might have been more than 
iriMt she would have sold for in London. It has been said, 
Ant the damage would not have fidlen on the underwriters ; 
but the argument drawn from thence is a fallacy^ for that 
circumstance goes to determine it to be the interest of the 
insured to abandon the voyage. The point is, what did 
tfie owner suffer by die capture, and it appears that he suf- 
fered so much, diat it was not wordi wmle to pursue the 
voyage. The whole voyage was lost. As the captain did 
iiot know of the insurance, he had no temptation to give the 
turn of the scale to one side or die other. 1 left it to 
the jury to determine, whether what the captain had done, , 
^ivas for the benefit of the concerned. If mey had found 
that it was in words, where would have been die question of 
law ? 

Tlie rule discharged [f 68]. 



I 235 ] 



[t68] Vide Baillie v. Modigliani, 
-B. JR. H, 25 Geo. 3. <G?' Cazalet v. 
St. BarUy B. R. E. 26 Gto, 3. 1 



Term Rep. 187- MitckeU v. Edie, JJ, 
R. H. 27 Geo. 3. 1 Term Rep. 608. 



50! 



[p3] In Park on Insurance, p. 156. 
the accuracy of this report is cod- 
Unncd, as contra-distinguished from 
a&nother report by the name of Milks 
^. Haylet/^ published in Weskett on 
Insurance, p. 4. in which most of the 



following facts as to the state of the 
ship and cargo arc omitted ; fieicts which 
the learned author observes, were 
very material to the decision of the 
cause. 
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]Jj2;*«^'^ Fisher, qui tarn, &c. against Beasley# 

If » sum of T^HIS was an action of debt on the statute of Queen 
S"A"n%n*a^e. ^ ^ntie (w)y foF taking more than at the rate of five per 
menttopay cBfU. by the year, for the loan of money. The case was 
i?<UpSm *w: One Grindall had borrowed i" 100 of the defendant, 
over and above for which he had given him a bond conditioned for the t>ay- 
^oi^u^iS'-^*'* ment of die principal and interest, at the rate of £5 per 
vanced, such ccut. at the end of six months. He also paid two guineas to 
K«K^e^dii!g ^® defendant, as a premium, at the time when toe money 
the legal interest, was advanced. At the end of tlie six months the capital was 
the«jcurUyis repaid, audita 10s. for interest. The action was brought 

void, hut the ^i • r « r i • i i • ^ ^^ 

ponaUy is not Within a year after the payment of the capital and mterest, 
incurred ^^ y^^^ morc than a year after the two guineas were paid^ and 
legal interest is the moiiey advanced. Lord Mansfield, at the trial, was 
•rtuaUy received of opuiion, that the usurj' was complete, and the penalty 
"- ^ incurred, when the premium was paid, and therefore non- 

suited the plaintiff [15]. 

On Tuesdaj/y the Bth of June, Wood obtained a rule to 
shew cause, why the nonsuit should not be set ande, and a 
new trial granted; and, on Tuesday the 16th of June, die 
case was argued, by Bearcroft, and Wood, for the plaintiff, 
and the Solicitor General, Dunniug, and Morgan, for the 
defendant. 

For the defendant, it was contended, that the offence 
was committed at tiie time when the two guineas were re- 
ceived, 

■ 

(w) 12 Ann. st. 2. c. l6. to be made (except the statute of tillage) 

[15] By 8t, 31 Eliz, c. 5. §. 5. all qui shall be brought within one year after 
tarn actions upon any statute made or the offence committed. 



"[f] So where there was a loan of fact was a loan of only ^450. Sanr^ 

iC500 for tivc years, and the borrower ty v. Frennany 2 B. ^ P,3Sl, 
returned ^50 to the lender, after the Where the lender nxeived a premium 

execution of t!ie securities, in pur- at the time of a loan for a year, and 

suance of the usurious agreement be- afterwards in the coui*se of the y 

twcen them, and paid £25 per annum received the interest then due, at 5 pe 

to the end of the live years, it was cent, it was held that the oflfencc^c 

held that the usury wus not compk'ted usury was then complete, withou 

by the return of the ^€50, but con- waiting to the end of the year, th 

tinued on the payment of each sum of period for which the loan was made— 

£23^ being interest for that which in fVade v. H^itson, I East, 195. 
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ceived, and that it would luive been usury although neither 
the interest nor the capital liad ever been paid. That the 
<»ntract was not to pay £4. 1 ^s. per cent, for half a year, but 
to ^ive two guineas for the loan of a sum of money, for 
which legal interest was also to be paid. Lloyd v. fVilliams 
ix) was cited, and a case of Malloru v. Bird, mentionod in 
Pollard V. Scoly (y)y where it is saidf, '^ That if a man con- 
^^ tract to have twenty pounds for the loan of a hundred, and 
take nothing, he is not punishable by the statute (z), but if 
he taketh any things if but one shilling, this is an affirm-* 
ance of the contract, and he shall render for the wholi^ 
contract.'' 

BuLLBR, Justice^ said, that the answer given by Aston, 
Justice, to that case, when it had been cited on some former 
occcasion, was, that it meant one shilling above the legal 
interest. 

For the plaintiff, it was observed, that the case of Mai* 
lorjf v. Bird is only a loose note of the reporter. That there 
Me two distinct provisions in the statute of Queen Anne. 1. 
Phat all bonds, contracts, and assurances for the payment of 
my principal, or money, to be lent, whereupon or whereby 
there shall be reserved or taken above 5 per cent, shall be ut- 
terly void. 2. That all persons, who shall upon any contract, 
^ake, accept, and receive for the forbearing or giving day of 
payment, more than at the rate of 5 per cent, per annum, 
ihall forfeit treble the sum lent. That under the first, the 
Dfience is complete as soon as the contract is made, though 
nothing has been paid for the loan ; but, to incur the penalty, 
aiore than the legal interest must have been actually received. 
lliat the contract here was to forbear for six months, and 
£2,. Q^, which was all tliat had been taken, accepted, and re- 
:^ived, more than a year before the bringing of the action, 
Wi\s less tlian at the rate of 5 per cent, by the year ; but that, 
Mrhen the additional £^, \0s. was paid, then, and not till then, 
the offence for wliich the penalty is given, was committed ; 
For that, till the payment, the law allowed the party time to 
*epent, and to avoid incurring the penalty by relmquishing 
iie usurious interest. They cited Brown v. Fulsbye (a), 
nrhere it was held, that when for tlie loan of £80, a bond 
WBB giyen to pay <£90, at the end of the* year, the penalty 
For taking more than £\Oper cent, (the legal interest at that 
tsme,)' was not incurred, although the <£90 had been tendered, 

because, 




FiSHEH 

against 

BfiASJ[«BY« 

[ 236] 



(*) C. B. M. 12 Geo, 3. 3 Wils. 
250. since reported in 2 Blackst. 7.92. 

(y) C. n. E. 25 EL Cro. El. 20. 

\x) 13 Eliz. c. 8. That statute re- 
invcd the statute of 37 H. 8. c. 9. and 

Vol. I. 



the words there are, that the penalty 

shall be incurred if the party " kave, 

" receive, accept, or take," &c. § 3. 5. 

(a) C. B. T. 19 El. 4 Leon. 43- 
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Fisher 
against 



because the lender had not actually taken and rec^ved more 
than the legal interest ; but that the security was void ; BoAf 
V. Tassell (b)y Martin Fan Hanbeck's Case* (c), and 
_ Hawkin'a Pleas of the Crown, title Usury (d), where the 

BbIselct. s^'^™^ distinction is made, were also cited. 
•[ 237 ] '^^ court took time to consider, and diis day, Lord 

Mansfi eld delivered their opinion, as follows : 

Lord Mansfield, — It became material, in diis case, to 
determine, when the usury was complete. One side con- 
tended, that it vms so upon the payment of the premium, 
and I long inclined to diat opinion, because it was paid eo 
nomine as above legal interest [^]. But I am now satis- 
tied, as we all are, that the offence was not complete till 
the half year's interest was received. There are. two branches 
of die statute. Under the tirst, every agreement, contract, 
and security, for more than legal interest, b void. There* 
fore the bond given to the defendant in this case was ¥oid. 
But under the second, the poialty is incurred only by takings 
acceptit^y and receivings more dian legal interest* All the 
authorities lean this way, both ancient and modem. In 
Uoyd V. Willianis more than legal interest had been paid st 
first 

The rule made absolute. 



(J) Scflcc. T. 30 £/. 3 Leon 205. 

(c) Scacc. T. 30 El 2 Leon. 38. 
. («0 B. I.e. 82. §8. 

[<l>] It is not usury for a country 
banker in discounting bills to take 
over and above the 5 per cent, dis- 



count, a commission, agreeable to tfa 
usage, upon the amount of the bill-» 
Benson v. Parry, B. R. M. 21 Geo^ 
3. 2 Term Rep. 52. Wmck. v. Fdut^ 
G. H. Sittings after JET. 2$ Geo, 3. cttr 
Builcrj J. ibid. n. (r). 




The End of TnimTY Term 19 George III. 
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Welsh against Hol£. a.tord>y, m 

Hot. 

ON a rule to shew cause^ why the defeodant aliould not lf»pi«a>>' 
pay to the plaintiff's attorney his bdl of coste, die case "SeSt^Xt 
was this : In an action of assault there was a verdict for with Uie dcfen4* 
the plaintiff, damages £^ judgment, and a writ of error J?ii^^2te». 
brousht. Pending the \i'rit of error, the plaintiff per- ntyhaibteii 
tonsoly compromisdi the debt with the defendant (whoiiad S^'nSoSSe 
lain in jail two years) and executed a release ; having accepted thedefendmntto 
of ten guineas for the debt and costs. P*y """^^J^ 

The SoUcttor^Generai argued in support of the rule,— t^'ddLdrat- 
Cowper for the defendant. ^ *wJSf Si* 

Lord Mansfield,— An attorney has a lien on the money huSu^MidMi 
recovered by his client, for his bill of costs ; if the mon^ Pf *^ 
come to his hands, he may retain to the amount of his bill 
(a). He may st6f> it in transitu if he can lay hold of it. If 

be 

{a J Videtupra,p. 104. 
S8 



£38 a 
1779. 



CASES IN MICHAELMAS TERM 

he apply to the court, they will prevent its being paid over 
till his demand is satisfied. I am inclined to go still farther, 
Welsh ^"^ ^ l^^l^l ^^^> if ^^ attorney give notice to the defendant 
against not to pay till his bill should be discharged, a payment by the 
Hole. defendant after such notice would be in his own wrong, 
[ 239 ] and like paying a debt which has been assigned, after notice. 
But I think we cannot go beyond those limits [f 1]. Though 
there may be some room to think that there was collusion here 
to cheat the attorney, yet, on, on the other hand, ten guineas 
may be a reasonable compensation from a man who has lain 
two years in jail. Beside-s this application goes to the ext^it 
of controverting the validity of a payment of the whole debt 
and costs to a plaintiff without the privity of his attorney, and 
it would be too much to say, that a defendant shall not 
transact the business of a cause with the plaintiff himself [f 2], 
in a case where there has been no notice not to do so 
front the attorney, either express or implied — nothing -even 
like saying, *' I have no security for my bill," or, *' I 
'^ shall never be paid unless the plaintiff recover in this 
" action." 

The rule discharged [^^]- 

[<t?] Vide Grifin v. Eylts, C. B. H, 29 Geo. 3. 11. Bl. 122. 



[f 1] In S-imin v. Senate, 2 N. R. 99. 
this case v/sls quoted, to shew that a 
(leiendant may, under any circum- 
stafice^, safely pay over the debt and 
costs to the plaintiff, where he has 
r<!teived no notice not to do so. But 
the court there held that if he did so 
coHusively, with intent to defraud the 
attiotney, the payment would not be 
.good, though without notice : and in 
that instance they allowed the plain- 
tiff's attorney to proceed against the 
bail to recover his costs. 

So if tfie payment be after notice 

from plaintiff not to pay, although it 

kie hondjide. Reedy. Lhipper, 6 T. JR. 

361 . 

, So where a cause had been referred. 





and a sum awarded to plaintiff, not 
withstanding plaintiff had collusivel)i 
given a release to defendant. Ormero\ 
V. Tate, 1 East, 464. 

[f 2] But the general rule is thar 
attornies have a lien on judgraeur 
for their costs; and when a party a[ 
plies to get rid of a judgment th' 
court will take care that the costs 
paid, Mitchell v. Oldfield, 4 T. 
123 : and this was confirmed in Aa 
die V. Fullery 6 T. R. 456\ withou 
any restriction in K, B, and defendmi^^— .^ 
was not allowed to set off the costs o^B^f 
one cause against plaintiff's dema n d ■ "- ^ 
for costs in another, without furst sati 
fying plaintiff's attorney. 




9^ *r< 
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The King against Stratton and Others. SS'ir'*''' ""* 

A N information had been filed ex cfficto^ by the Attorney The court via 
•^^ Generaly in consequence of a resolution of the House **^' 8»ve ie»ye 
of Commons^ against the defendants^ for imprisoning the foi^aiion filed 
governor (Lord Pigot) and subverting the government of the ^j^oflkio by the 
settlement at Maaras^ where they were members of the rai — Hr may*^* 
council* The defendants hadpleaded, and the parties were stop the procced- 
at issue, and notice of trial given for the Sittings after last J^f^X^JJ, »nd 
term ; but the prosecutor countermanded the notice, and^ on file another 
l^uesday the Qth of November, the Solicitor General 
applied for a rule to shew cause, why the information should 
not be quashed, suggesting as the ground of the appli- 
cation, that another was ready to be filed, which stated 
the offence more particularly, and was better adapted to 
the nature of tlie chaise. The rule was granted, and 
cause was, this day, shewn, by Dunning, Wilson, Arden, 
and Erskine. 

They said, there never had been an application of this 
sort, but that, in the case of Rex v. Philip Carteret Webb 
(a), where the prosecution was by indictment, on a motion to 
quash the fifst, another having been found, the court would 
not permit it, but upon terms, and by consent ; and said, that 
it was by no means a motion of course. That, in all cases 
where indictments have been quashed on the motion of the 
prosecutor, it has been on the ground of insufficient/ (b), [ 240 ] 
which was not pretended in the present instance. That in 
the case of Rex v. Purnell (c), which was an information 
filed ex officio by Sir Dudley Ryder, then Attorney General, 
against the defendant as vice-chancellor, and a Justice of peace 
in the university of Oxford, the Attorney General had put 
an end to the tirst information, without any application to 
the court, by 2l noli prosequi ; but that he had done this on 
the express order of the Kmg, which order was stated in his 
warrant to the master of the Crown-office (c?) to enter the noli 
prosequi, lliat, at all events, the court would not grant tlie 
motion without obliging the prosecutor to pay costs (e). 

The 

{aj E. 4 Geo. 3. 3 Burr. 1468. (c) 1 fyilson 239. Since reported. 

Since reported, 1 Blackst, 460. 1 Blackst, 

(b) Vide Sir William Withipoles (d) Sir James Burrow. 

Case, H. 4 Car. 1. Cro. Car. 147. C^J H. 6 Geo. 2. Rex v. Moore. 

Rex V. Sxvan & JefferySj Fast. 104. 2 Str. 946. 

S 3 
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The Solicitor Generaly in support of the nde^ observei^ 
that the defendant could not suffer any injury by the quashing 
of the information^ because the crown might go on to tria^ 
and judgment, on the new one, notwithstanding the pendency 
of the other ; for that, on indictments or informations for 
crimes^ the pendency of another prosecution for the same 
offence cannot be pleaded, as it may to informations for penal- 
ties (f) [I]. He said, that leave to quash indictments is oftea 
granted in the first instance, without a rule to shew cause [fI. 

Lord Mansfield having asked the Solicitor- General it 
there was any authority or precedent for quashing an inform- 
ation ex officio upon the appli^tion of the prosecutor, he 
admitted, that he knew of none; and his Lordship said, that 
if it was proper to stop the information, he did not see wh]^ 
^e Attorney General might not do it by entering a nolt 
prosequi, without the interference of the court. 

BuLLER, Justice, — ^What the Solicitor Ge^iero/ has stated, 
viz. that the pendency of the first information would be no. 
plea to the second, is decisive ^igainst this motion. It is cer- 
tainly not of co^^se to quash informations. All the litigated 
cases are upon insufficiency, and if the court has even per- 
mitted it m the first instance, it has been because, they gaye 
credit to t^e counsel in ^tatin^ the insufiiciency. 

The rule discharged. 



(f) Sir William WUhipole'^ Case, 
Rex V. Sxvan & Jefferys, 

[1] Hawkins, (B, 2. c. 26. § 63.) 
says, that another information depend- 
ing may be pleaded in abatement to 
an information qui tarn, and cites Cro. 
E/.261. 1 RoU, Rep. 4.9, 50. 134. 
But he says nothing on that point a$ 



to other informations. In jB. 2 c. 34. 
^ 1. he says generally, that another 
prosecution dejK^nding is no good plea 
to an indictment, as it is to an appeal 
or information ; but he refers to the 
former passage, and therefpre probably 
nicant only qui tarn informations. 



. ' 



[f] After plea pleaded, the court 
will not quash an indictment on the 
motion of the prosecutor, before 



another gpod indictment be fouiid. i5(« 
V. l)r. Wynne, 2 East. 226. 
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Right, Lessee of Cater, against Price and J^*^- ^^^ 

Others. 

TTPON an ejectmeut^ tried at the last Assizes for the If •t«t»torMm 
^ county of Gloucester, a special case was reserved^ which leMtbUHy ^Hhm 
stated the following facts: On the 5th of December 1777, his wuiit at- 
<Mie Bridges was sent for, to make the will of one fVyatt u n^dJi^xlJl 
Cater, (under which the defendants claimed,) and received cutcd according 
his directions accordingly. It was prepared on five sheets, S^teTuSie^of 
and a seal affixed to the last, and also the form of tlie attes- frauds, although 
tation vnritten upon it. The will was then read over to the ^^JSl'^'^'^^ 
testator in tlie presence of the three witnesses who afterwards ^ 
subscribed it, (one of whom was Bridges,) and he set his 
mark to the two first sheets, in their presence, and attempted 
to set it to the third, but, being unable firom the weakness 
of his hand, he said, *^ I cant do it, but it is my mil.'* 
After this the three witnesses went away, being desired to 
come again. On the day following. Bridges, in the presence 
of two otlier persons, not being the two other subscribing 
witnesses, said to the testator, ^' Will you sign your will T' 
He said, he would, and again attempted to sign the two re- 
mainii^ sheets, but was not able. Then Bridges went away, 
and returned the next day with the two other subscribing wit- 
nesses, when the testator being in a state of insensibitilu. 
Bridges proceeded to write the form of an attestation on tne 
second sheet, and he and the two other witnesses put their 
names to it, in the room where the testator lay. He died 
two days afterwards. — ^The question was. Whether this will 
was duly executed for passing lands, according to the statute 
of frauds? — ^llie lessor of the plaintiff was the heir at law. 
(The words of the statute are, *^ That the will shall be 
signed by the devisor, or by some other person in his 
presence, aud by his express directions, and shall be 
'* attested and subscribed i/i tne presence of the said devisor, 
*' by three or four credible witnesses {a)). ' 

The case was argued, by Cowper, for the plaintiff, and [ 242 ] 
Adair^ Serjeant, for the defendants. 

Adair mentioned, before the argument, that the case was 
imperfect, in not stating, as the fact was, that all the five 
sheets were in the room, and annexed to each other, at the 
time of the different subscriptions; but Lord Mansfield 
said, he had no doubt it was so, from the manner in which 

the 
(a) SgCflr. 2. C.3. §5. 
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the case was drawn up, and desired Cowper to go on, as if 
that had been expressly set forth. 

Cowper, — ^TTiis will was not attested agreeably to the 
meaning of the statute. In Shires v. Glascock {a), the wiH 
was signed by the witnesses in an adjoining room^ having a 
window, which was broken, between it and the room wher© 
the testator was, and it is expressly stated, that he might have 
seen the witnesses. The reason for requiring the attestation 
in the testatoi's presence is there mentioned to be to prevent 
the obtrusion of another will. There had been several odier 
pases of the same sort, where, if the testator could see the 
witnesses sign, the court has presumed that he did. Bat 
here the testator being in a state of insensibility, he could 
not possibly know what was passing. He was indeed coiv 
porally present, but his mind ^^as not there, no more than if 
his dead body had been in tiie room. 

Adair, Serjeant — It does not clearly appear what is meant 
by the word " imensibiliti/." It is certainly somethii^ con- 
siderably short of death, and, if the testator was alive, I do 
not see how it can be said, that the will was not attested in his 
presence. The question is, Whether the testator, having done 
all that was necessary on his part, (for nothing is disputed but 
the validity of the attestation) and the attestation having been 
made according to the u'ords of the statute, a fair transaction 
shall be set aside, because a formality required according to an 
implied intention of die legislature has not been complied wiUi ? 
Tlie court has been very liberal in construing the formalities 
prescribed by the statute. Actual signing is one of them ; 
yet that has been dispensed with, as appears by a case in 
Skynncr (Ji). As to the attestation, the expression at the end 
of the case of Shires v. Glascock seems to go farther tfian 
the Ihie drawn by Mr. Cozcper ; for it says, the signing of the 
witnesses would be sufficient, although the testator should be sick 
in bed, and the curtain drawii. In such a case, he could uot^ 
by any reasonable presumption, be supposed to have it in his 
power to see them. Even in the present case it does not ap- 
pear, but that the testator might, l>y possibility, have open 
his eyes, while the witnesses were subscribing their names 
If he had been perfectly in his senses while he signed, 
till they began to attest the will, and bad then been seize 
with a delirium, would not the attestation, if completed immc 
diately, have been sufficient ? ITie principal intent of the act, i 
requiring the solemnity of the attestation by witnesses, is trul 

8ta 





(a) C. B, E. 3 Jac. 2. 2 Salk. 
688. 5. C. in CffrM. 81. 

(b) B. R. H. 36* & 37 Car. 2. 
3 Skyn, 227- The will in that case was 
all written by the testator's own hand. 



Vide also, Le Maj/ne v. Sfaney^ C. B^ 
E. 3. 33 Car. 2. Lev, 1 S. P. <3> " Thi 
sealing is a signing/* Diet, per Holt 
C/i.J.' Leey.Libb, B.R.M. 1 iV. 
M. 1 Sh. 6S, 69. 
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stated in Shires v. Glascock, xnz. to prevent die obtrusion of 
another will for the true one ; but there was no danger of 
that sort here, since the testator had actually signed the 
will he meant to execute before he became insensible. I 
have been informed of a case which was before this court 
very lately, by a gentleman who was counsel in it, in wiiich the 
word " presence"^ was construed to mean actual corporal 
presence. It was a quo xvarranto from Plymouth. By the 
charter of that borough, seven aldermen must be present 
when a new one is elected. To make up that number, at 
the election the legality of which was questioned, one who 
had been in a state of absolute idiocy for several years was 
brought to the hall, and it was held, that this was sufficient 
to satisfy the charter ; and the court refused either to grant an 
information, or an issue to try the sanity. 

Lord Mansfield, — There are many particular circum- 
stances in this case besides the general question. The testator, 
when he signed the two first sheets, had an intention of sign- 
ing the others, but was «lot able. He therefore did not mean 
the signature of the two first as the signature of the whole. 
There never was a signature as of the whole. The 
court, to be sure, would lean in support of a fair will, and 
not defeat it for a slip in form, where the meaning of the 
statute had been complied with. It was upon that principle 
tiiat Shires v. Glascock, and other cases of that sort, were 
decided. But this is not a measuring cast, where there b 
room for presumption. AH the witnesses knew, at the time 
of the attesUition, that the testator was insensible. He was 
a log, and totally absent to all mental purposes. It was no 
sudden delirium, or suspension of the understanding. In 
such a case, perhaps, the court would lay hold of a very slight 
presumption. Another thuig: it is usual in precedents of 
wills to say, that the witnesses subscribed at the request of the 
testator. That indeed is not expressly required by the statute, 
but the practice shews the general understanding, and the na- 
ture of the tliuig implies a request. 

VViLLKS, and Ashiii rst. Justices, of the same opinion. 

Bu LLER, Justice^ — I am of the same opinion. The attes- 
tation in the testator *» presence is as essential as his signature, 
and all must be done while he is in a capacity to dispose of 
ills property. Shires v. Glascock was determined soon after 
the statute passed, when the reason and meaning of the clause 
in question were exactly known. Here the trunk remained, 
but the man was gone. He could not know whether tlie will 
that he had begun to sign was that which the witnesses at- 
tested. He was dead to all purposes or power of conveying 
his property. As to the signmg of the testator, it has never 
been and cannot be dispensed with. The courts have only 

had 
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had oecanon to decide, in diilerent cases, inrhat riiall bea signii^ 
widiin the trae meamng of die 8tatute[2]« 

The Postea to be delivered to die plaintiff. 



[2] I'he statute of fraijTds is often 
supposed to have been made upon 
great consideration ; on an attentive 
perusal, however, it will not appear 
to have been very accurately penned. 
It is, I believe universally understood 
to be the meaning of the statute, that 
the testator must sign in the presence 
of the subscribing witnesses [01^]. Yet 
there is no express provision for that 
purpose in the clause (§ 5.) describing 



the solemnities which are to attend 
the execution. It is as universally 
understood that an express written 
revocation must be executed with tlie 
same solemnities as an original will ; 
but, in the clause (§6.) relative to 
such revocations, the subscription of 
the witnesses is not directfd, while, . 
on the other hand, the signing by the 
testator in their presence is in such 
case expressly prescribed. 



I [(Sy] But Vide Grayson v. Atkinson^ 
Cane. 1752, where Lord Hardwicke 
determined, that it is not necessary, 
in the case of a will, that the tes- 
tator shall sign in presence of the wit- 
nesses; and that it is sufficient if he 
acknowledge his hand-writing to them 
all, though at different times. 2 Fez. 
454. See also, 3 Mod. 618. & Lee 
V. Libb, B, R. M. \W.Sf M. 1 Show. 
68, 69. Diet, per Dolbin, S. P. and 
Stonehouse y. Evelyn^ Cane. E. 1734, 
where the same was determined by Sir 



Joseph Jekyl. 3 P. IF. 252. And in 
Ellis V. S/nith, Cane. H. Sp M. 2? Gro. 
2. Lord Hardwicke^ assisted by /f {//<*«, 
Ch. J. Strange^ Master of the Rolls, 
and the Chief Baron, decided that a 
will attested by three witoesscs, in the 
presence of the testator, and ac- 
knowledged by him in their presence 
to have been signed and sealed hy 
him, but not signed in their pn'sence, 
was a good revocation of a former will 
under § 6. 



Fridiy, IStk 
Not. 

Actions for use 
and occupation 
cannot be main- 
tained in (he 
court of con* 
science in 
London[T^ 



WooLLEY against Cloutman. 

A FTER a verdict fc^ die plaintiff in an action, in thif 
-^^ courty for use and occupation, the damages being only 
«£l. 7«. 6^. Baldmn obtained a rule to shew cause, why 
the defendant should not have leave to suggest on the roll 
that the damages recovered were under 40s.^ and that the de^ 

fcndan* 

t 



[f] Otherwise in the county court 
of Middlesex, under 23 G.3. c. 33. s. 
19. ; there being no express exception 
in that statute. Parhtt v. Vaughtm^ 
7B.SfP. 99. In M'CoUam v. Carr, 
I B.^ P. 223. it was held that the 



jurisdiction of the county court does 
not extend to contracts on the high 
seas; nor to demands originally for a 
larger sum, but reduced by payments 
to less than 40f. on a balance of ac- 
counts. 
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at the time when the action was brought, was an 1779. 
nt, iic. in the city of London^ and liable to be sued w^/%l^ 
ourt of conscience there, under the statute 3 Jac. I c. Woolley 

against 
t statute (sect. 4.)enact8, that if it shall, in any action Cloutmav. 
or asstiMpsit prosecuted any where out of die said * [ 245 ] 
' requests, appear that the cfebt to be recovered doth 
>unt to 40s. and the defendant [2] diall prove by suffi- 
jtimony, or his own oath, that he was inhabiting and 
n LondoHf or the liberties thereof, when the action 
nipenced, the plaintiff shall not have any costs of suit, 
II pay the defendant his costs. But by sect. 6. it is 
d that nothing in the act shall extend to ** any debt 
iy rent upon any lease of lands or tenements, or any 
real contractSj or any other debt that shall arise by 
n of any cause concerning a testament or matrimony, 
y thing conceniing or-properly beloi^ing to the ecde- 

cal court." [f 2]. 

Dunning, 



This was the first of those 
f summary jurisdiction called 
>f conscience. It had been 
befoff , but did not receive the 
I of the legislature till the sta- 
Tac. 1. 

3y § 2. the ri^kt of suing in 
jrt, is only given to *' every 
and freeman or any other per- 
abiting within the city or its 
i, being a victualler, trades- 

• labouring man," against per- 
tbe same description. The 

ion, which gives the defendant 
len the damages are under 40s. 
it necessary for him to prove 
was inhabitant and resiant of 
as above ^ but says nothing re- 
t of the description of the pUUn- 
riowever, I should suppose 
iiises must be taken together, 
t, the defendant ought to shew 

* plaintiff was such a person as 



is authorised by § 2. to sue in the city 
court. So it seems to have been un- 
derstood in Hickman v. Collet/, B, IL 
M. 13 Geo. 3. 2 Str. 1120; and in 
Brampton v. Crabb, B. R, H. 3 Geo. 
1. 1 Str. 46. and Pitts v. Carpenter, 
B. R. T. l6Geo. 2. 2 Str, ligi. the 
suggestion stated both the plaintiff 
and defendant to be citizens of Lon- 
don. The affidavit in this case of 
Woolley V. Cloutman, stated only the 
de/endanfs rcsiancy, and the rule did 
not go to the suggestion on the roll of 
any thing touching the plaint if" s de- 
scription, or where he inhabited. — 
By 23 Geo. 2. cap. 30. which esta- 
blished the court of the Tower Ham-, 
lets, there is no restriction as to the 
plaintiff, and any person may be sued 
who resides, keeps a shop, shed, 
stall, or stand, seeks a livelihood^ 
or trades, or deals within the district 

(§ ^.) 



I In Sandhy v. Miller , 5 East. 
was decided that an exception 
y penned in 39 and 40 G. 3. 
(local act) did not apply to a.«- 
;onaquantam valebant for tithes 
plaintiff retained by defendant. 
Foott V. Coarcj 2 B. 4* P. 588. 



the court held that actions of debt on 
judgments were within 39 and 40 G. 
3. But in Jonas v. Greening, 5 T. R. 
529. the court held that a special ac- 
tion on the case for breach of an 
agreement was not within the court of 
requests' acts. 
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177.9* Dunning now ahewed cause. He insisted, that thb case 

v-^^^*^ was within the exception, the words of which are not *^ any 
WooLLBY '* action of debt for rent," but ** any debt for rent;" and 

atzainst therefore the substance not the form of the action was what 
Cloutman. the legislature had in view, the intention being to prevent 

questions of title from coming before this inferior jurisdic- 
tion. He mentioned a similar case which had been before 
the court some time ago, on the statute erecting the court of 
requests in the Tower Hamlets(a), in which there is an excep- 
tion ("A) hi the very same words with that in the act of James I. 
The Solicitor General j and Baldtciny ai^ued in support of 
the rule. They stated, that such actions had been usually 
brought in the city court of conscicncce, and contended, that, l^ 
*' other real contractSy^ was meant, covenants for rent by 

[ 246 ] deed, and that the exception only extended to actions for 
rent upon specialties. 

Lord Mansfield, — It may have been usual to bring such 
actions in the city court ; if tlie defendant makes no objec- 
tion, the cause proceeds of course ; but there is no instance 
where the point has been litigated, and the jurisdiction al- 
lowed. The title may come in question in this sort of action ; 
if brought, for instance, by a devisee or purchasor. We 
^ think tliis case is wittiin the exception; and, in the case 
alluded to by Mr. Dunning, we had all formed the same 
opinion; but it was compromised. It was trespass against 
tlie officers of the court of conscience of tlie Tower Ham- 
lets, for taking goods in execution upon a judgment in that 
court [I]. 

BuLLER, Justice, said, the construction put upon tlie words 
" real contracts" was very improbable, because, at the time 
when the act passed, it was not necessary that leases should 
be in wjriting, much less by deed, which even yet is not re- 
quired. Tliat, before this action for use and occupation came 
to be used, (after 1 1 Geo. 2. c. 19- § 14.) it was common to 
bring debt for rent on parol leases. 

1 he rule discharged (a) [+69]. 

(a) 23 Geo, 2. c.30. (fl) Vide the next case, Ail-way \* 

lb) § 20. Burrows, infra 263. and Wiltshire v. 

[l] By 23 Geo. 2. c. 30. § 1. exe- Lloyd, infra 381. 

cution is given against the body or [t^9J Vide Stean\. Holmes. C, B. 

goods. E. 11 Geo, 3. 2 Black. 754,. 



IN THE TWENTIETH YEAR OF GEQRGE HI. 




Wase, Administrator, against Wyburd. ^'^^' ^** 

f 

^HIS was an action of assumpsit upon a nmning account, l^'an action of 
-*■ and the statute of limitations being pleaded, it appear- broSTaffainst 
ed, on the trial, that none of the items were within the six ^n inhabitant of 
years, except one article of 105. and the plaintiff accord- ^^J^JSI^^^ 
ingiy had a verdict only for that sum. The defendant hav- and the damaged 
ing applied for leave to suggest on the roll, tliat he lived, SS'^thc^drfen? 
at the time of the action brought, in the county of Mid- ant is intitied to 
dlesex, and was liable lo be summoned to the county court ^*^j^''** A"^' 
under the statute of 23 Geo. 2. c. 33. by which, in such in'the same man- 
cases, the plaintiff is not to have his costs, but to pay "j*^^ "i'j*!^ 
double costs to the defendant. A rule to shew cause was Led in his own 
granted. '^k**'. 

Hoxcorth now shewed cause, and contended, that tliis case 
was not within the meaning of the act, as persons suing in 
the character of admhiibtiator or executor, are not liable to [ 247 ] 
the payment of costs even where there is a verdict against 
them. 

The Solicitor General, on the other side, insisted, that the 
defendant had a right to the suggestion whatever consequence 
it might have, and said, that if it should not entitle him to 
costs iVoni the plaintiff, it would exempt him from the pay- 
ment of costs. 

Lord Mansfield asked if there was any exception as to 
administrators in the statute, and it appeared that there is no 
such exception [f]. 

ITie rule made absolute (a). 

(a) Woolley w.Cloutman, supra, p. Wiltshire v. Lloyd, infra 381. 
244. Ailxoay v. Burrows, infra *i63. 



[f] So assignees of a bankrupt may liable to costs, if they recover in the 
sue in the Southwark court of re- superior courts less than 40*. Kcay v, 
quests, under 23 G. 2. c. 27. and are Ri^g. 1 B, S- P. 11. 
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Monday, 15th 
Now. 

NothtDf but uk 
€Xpre99 dfldtni* 
tion by the 
bolder will du* 
charge the ac- 
eeptorofa bill 
ctcxcfaaoge. 
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Dingwall against Dukstkr* 



n^HE plaintiff; as indorsee of a bill of exchange for <£400| 
^ dated 10th July 1774, and payable in live montfas^ 
brought an action of assumpsit agamat the defendant^' aS' ac^ 
ceptor. The cause came on to be tried before Loid Maiis- 
FiELD, at the last Sittings for Middlesex^ when twoaottiof 
defence were set up. 1 . That the bill was given for moo^ 
won at play. 2. lliat the plaintiff by his conduct, (though 
not in express terms,) had a^eed to discharge the acceptor^ 
and seek his remedy only agauist the drawer. To prove that 
the money was won at play, the defendant's counsel called the 
drawer, fone Wkeaiey) who had been discharged under an 
insolvent debtors' act ; but, as his future effects still remained 
liable to the debt, his Lordship rejected him as an inadmissi* 
ble witness [f 70] ; and tlie cause went to the jury only on the 
other question [1]. ^Fhey found for the (jefendant; upon 
which the plaintiff obtained a rule to shew cause why diere 
riiould not be a new trial, which came on to be argued this 
day. The most material facts of the case were as fcdlows : 
llie bill was accepted by the defendant, merely to lend his 
credit, and accommodate the drawer. Fitzgerald, the payee, 
indorsed it to the plaintitF, and delivered it to him, in payment 
for jewels. After it became due, the plaintiff, understanding 
that the acceptor never had any consideration for accepting it, 
and that Wheate was the real debtor, wrote to one Heady, 
(lVheate*s attorney, J on the 6th February ^ and on the 4th of 
ATovemfier 1775, pressing him for the payment. Dufister, 
on the I3th of February 1773, wrote a letter to Dingwall y 
thankuig him in strong terms for not proceeding against Mm, 
but mentioning in the same letter, that he had been informed 
by a person who had been sent from him to Dingwall on the 
business, tl\at Wheate had taken up the bill, and given ano- 
ther, to Ding;wairs satisfaction. . It did not appear &at Ding- 
wall took any notice of that letter. DingweUl for some time 
received interest upon this bill from nheate, and also the 
principal due by another bill, which was made at the same 
time, and drawn and accepted by the same parties, and under 

like 



Ft 70] But, vide Abrahams^ qui tam^ 
. Bvnu, B. R. T. 8 Geo. 3. 4 Burr. 



v 

2251. 



the plaintiff, though an innocent ia^ 
dorsee for a valuable consideration.. 
Vide the case of Bower v. BamptoM^ 
B. R. T. 14 Geo. 2. 2 Sir. 1155. and 
Lome X. fFalier, T. 21 Geo. 3. infr 
would -have been void in the bands of 73ff. 



[1 ] If it had been proved, that the 
was for money won at play, it 
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like circumsiances. The plaintiff suffered several years to 
elapse without calling upon Dunster, or treating him as his 
debtor. 

DunninSf and Cawper, in support of the verdict. — ^The 
Solicitor General^ Peckam, and BaldmUf for die plaintiff. 

For the defendant, it was argued^ diat die holder of a bill 
of exchange may discharge the acceptor without receiving pay« 
' mem, or delivenBg up or cancelling die bill. That sndi dis- 
diarge mxy be implied as strongly from circumstances in the 
conduct of the holder, as if he had expressed it in direct words. 
Iliat the question was a mere question of fact, to be deter- 
mined by a jury ; and the behaviour of the plaintiff in this case 
diewed clearly, diat he had abandoned all recourse i^ainstthe 
acceptor, lliey cited a case of Black v. Pette, which was 
first tried before Lord Mansfield, and afterwards before 
De Grey, Chief JusticCy and also fValpole and others v. 
Pulteneyy in the court of Exchequer, which had been tried a 
few months ago, and in which, they said, there had been an 
implied discharge of the acceptor, and, upon diat ground, (the 
jury having found a verdict for die plamtiff ) die court had 
granted a new trial. 

On the other side, it was insisted, that there was no case 
where aiiy thing short of >an express discharge had been held to 
preclude the holder from having recourse upon the acceptor. 
JHiat silence towards him, for any length of time within the 
years prescribed by the statute of limitations, is not enough. 
llie holder may proceed against a drawer or iiidorser, (it* he 
has given proper notice of the non-payment by the acceptor 
when the bill fell due,) and recover part agaia^t him, and yet 
recur, for the remaining part, to the drawer. In the case of 
Black V. Peelcy there was an express discharge. The case 
was this : One Dallas was the drawer, Peek the acceptor, 
and Black an indorsee. Black arrested Peek, but tindiiig 
that no consideration had been given for the acceptance, liis 
attorney took a security from Dallas, and sent word to Peekf 
** that he had sgttled with Dallas, and he need not trouble 
*' hitnself any further." Dallas afterwards became a bank- 
rupt, and then Black demanded pa}'ment of Peek. In fVal^ 
pole V. Pulteney, a book of the p]aintifi*s o\vn was produced, 
m which the bill was entered, and over against it this memo- 
randum, *' Mr. Pulteney's acceptance annulled [2]." 

Lord 
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[2] That case was tried, a second 
time, at Guildhall, at the Sittings 
«ftcr this term, before Skyrmer Chief 
Baron, when Alexander y who had in- 
dorsed the bill to IValpoU, was pro- 
duced liS a witness on the part of the 
dtrfcndant, and swore, that WalpoU 



had positively agreed to consider 
Fultene/s acceptance as at an end. 
The jury found for the defendant. 
Walpok had kept the bill from \77% 
to 1775, without calling upon Put* 
teney. 
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1779. Ijord Mansfield, — ^There is no doubt but a holder of a 

y^,.^^^^ bill may discharge any of the parties, but there is this differ- 
Dingwall ^^^^ between the acceptor and the others, that the acceptor is 
against ^^ liable, and, to be entitled to have recourse against him, it 
Punster, i^ not necessary to shew notice given to him of non-payment 
by any other person [fI. In the present case the question is, 
vdiether any thing hs^ m fact been done to discharge the de- 
fendant. The pluntiff being apprised that fVheate was the* 
person for whose benefit the bill was drawn, did right in oon^ 
sidering him as his debtor, and recurring to him for payment. 
The defendant yvss sensible of his kindness in not resorting to 
him in tlie first instance, and wrote to thank him for it. No 
use was made at the trial, nor on the present argument, of 
what might have been a material circumstance, viz. the de- 
fendant's having written to the plaintiff, that he had been in- 
formed by a person who had been sent from him to the plain- 
tiff to talk with him about the bill, that it had been delivered 
up to Wheate. Probably die fact did not warrant him in diis 
assertion. If the plaintiff, by any thing in his conduct, had 
confirmed him in such a belief, it might have altered the case; 
but nothing of that sort appears. I think there is no ground to 
say he was discharged. 

WiLLES, Justice, — 1 am of the same opinion. I do not 

think silence can discharge the acceptor. No case of a tacit 

discharge has been produced. In Black v. Peeie, the discharge 

[ 250 ] was in express words. In IVa/po/c v. Pultenetf, the case was 

put upon the entry in die book being an express discharge. 

' Besides that case is still depending. 

AsHHUusT, Justice, — I am of the same opinion. An ac- 
ceptor makes himself a debtor, and his case is different 
that of the odier parties to the bill. Nothing but an expi 
discharge will do. The defendant endeavours to prove a 
charge from letters, but tliey do not come up to it, and 
conduct of the plaintiff amounts only to indulgence towards 
acceptor. 

BuLLER, Justice, — I am clearly of the same opinion. N 




thing but an express agreement can discharge an acceptor 
And nothing of that sort appears hi this case. The plaintiff's^ 
conduct meant nothing more, but that he would try to recover 

fi 




fr] So forbearance, after protest, forbears to present for payment ; o "^ 

tQ sue the acceptor does not discharge enter into a new agreement with th ^ 

the drawer, in those cases where the acceptor, so as to give him a ncv^ 

drawer is entitled to no notice ; as credit. IValwi/n v. St, Qvintin, 1 3* 

where he has no effects in the accep- ^ P, 652, 
tor's hands. Otherwise, if the holder 
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from the drawer, who was the original and true debtor, if he 
could. 

The rule made absolute [f 7 !]• 




[t71] Ellis v.Galikdoi B.R.M. 
24 Geo. 3. 

Asiu^psii^ by the payee of a bill of 
exchange, for x30, against the accep- 
tor. The drawer and acceptor were 
brothers. When the bill becanie due, 
the plaintiff received of the drawer, 
£S, 1 5s, 4ed. and, at the same time 
the following indorsement Was made 
on the bill, viz. *' Received on aCcdUnt 
4>f this bill ^3. 15^. ^d. Balance re- 
maining £26. 4^. Sd. I promise to 
pay to Mr. Thomas Ellis within three 
months from the date of this.*^ Signed 
by James Go/iWo, who was the drawer. 
The balance was never paid, and, al 
the distance of three years, this action 
was bfbught against the acceptor. 
The Cause was tried before Lord 
Mans/ieldf who thought the acceptor 
ifvas discharged, and non-suited the 
plaintiff. 

On a rule to shew cause, why there 
should not be a new trial. Lord Mans* 
field said, he did not think the case 
at all interfered with the determina- 
tion in DingtMll v. DunsteTy which 
had been cited as a ground for the ap- 
plication^ However, the rule was 
granted. 

The Solicitor General (Leejy and 
Baldwin^ for the plaintiff contended, 
that the indulgence for three months 
could no more be held to amount to a 
discharge, than the payment of part ; 
and that it was clear law, that pay- 
ment of part by the drawer would not 
discharge the acceptor. An acceptor 



and drawer stand in different situa« 
tions. The indorsement was made to 
previ-nt an imputation of laches^ be* 
cause dcla^ in coming against an ao 
ceptor, may discharge a drawer or in- 
dorsee But nothing under the limi- 
tation of six years will discharge tha 
acct'ptof. 

Lord Mansfield i^^Thc doubt is, 
vihether, instead of a nonsuit, the 
question should not have been left to 
the jury, it being a question of inten- 
tion arising out of the circumstances. 
The bill was probably an accommo- 
dation bill, as the drawer and accep-* 
tor were brothers. 

WiLLEM, Justice f — It was establish- 
ed by Dingwall v. Dunsier^ that laches 
will not discharge the acceptor. My 
doubt is, how far this indorsement 
necessarily discharges the acceptor, 
and I think that qUestioh ought to 
have been left to the jury. 

BuLLER, /wj^fce,— ^There is no 
doubt as to the law. It is as has been 
stated by the counsel for the plaintiff. 
I rather think the case should have 
gone to the jury. But I am not there- 
fore of opinion, that there should be 
a new trial. The indorsement could 
not have been meant as an additional 
security, for the drawer was equally 
liable before. I should have left the 
question to the jury, but with very 
strong observations ; and, as the de- 
mand is so small, 1 do not think there 
should be a new trial. 

The rule discharged. 



Voul,. 
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If goods mre in-^ 
rared on board a 
shipfram Jjondon 
to iVan/z, with 
liberty to call at 
Otteml^ and the 
is cleared only 
Ibr Oslend, but 
tails directly for 
A'aniZt that be- 
ing the knfjwn 
course of the 
trade in order to 
save certain du- 
tiesboth in Eng- 
ita^ and Frantt^ 
there is no fraud 
on the under- 
writer so far as to 
vacate the policy 
•—If an insurance 
is made before 
the conunence- 
inent of hostili- 
ties, but when 
every body ex- 
pects a war im- 
mediately, the 
insured is not 
bound to give 
the underwriter 
BOtice, tho^igh 
the ship do not 
mil Ulf after the 
war takes place, 
•nd the under- 
vriter is liable in 
case of taptur^-' 
The courts in 
this country 
do not take no- 
tice of foreign 
tevcAut laws. 



Planche and Another, against Fletchsr. 

n^HE plaintifFsy Planche and Jacquety, merchants in Lon^ 
-^ doriy insured goods, " on board the Swedish ship called 
^' the Maria Magdaletia, lost or not lost, at and from Lon- 
" don and Rafnsgate to Nantz, with liberty to call at Ostend, 
'^ being a general ship in tlie port of London for Nantz** 
Tliere \vas a declaration in the policy, that the insurance was 
made on account of " certain persons carrying on trade under 
" the name and firm of Vallee Jc du Plessis, mofisieur Lusseau 
*' le Jetiney Guillaume Albert , et Poitier de la Gueule.*' The 
defendant underwrote the policy for £300, at diree guineas 
per cent llic ship's clearances from the custom-house in 
London, and her other papers, were all made out as for 0«* 
tend only, but the ship and goods were intended to go directly 
from London to Nantz, without going to Ostend. Bills of 
lading, in the Fre/icA language, dated the 18th of July 1778, 
were signed by the captain in London, but purporting to be 
made at Ostend, and that the goods were shipped there to be 
delivered at Nantz. Tlie policy was subscribed by the de- 
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fendant on tlie 7th of July, and the lading was taken in b o *- 

tween die 24th of July and the 1 7th of August. The procl 

mation for making reprisals on French ships, Sfc. bore dai 

the 29th, and appeared in the Gazette on Uie 3 Ist of July^ 

Two underwriters had signed the policy after the prodam; 

tion, at the same premium of three guineas; one on the 31s^^ 

of July, and the other on the 7th of August. The shiL 

sailed on the 24th of August, and was taken by a King's cut-. 

ter on her way to Nantz. After her departure from 

end, the captain threw overboard all the papers he had recei 

ed from the custom-house at London, lliey had been obliS 

terated by the custom-house officers at Gravesend, and 

no longer of any use. The ship was released by the Admiralt jg - -^^i 

but the goods were condemned. The plaintiffs had no 

nection or share in the ship. Such were the material facts 

this case, as they were stated thb day, by Lord Mansfieli 

in his report, upon a rule to shew cause why there should 

be a new trial. The cause had been tried at the last 

at Guildhall, and a verdict found for the plaintiffs. 

grounds of the application for a new trial were two. 1 . Ilir ^ it 

diere was a fraud on the underwriters, the ship having b e^f M 

cleared out for Ostend, and yet never having been designed i ^w 

that place. 2. That, as hostilities were declared after the 
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licy was signed, and before the ship sailed^ the defendant 1^70 
ought to have had notice^ that he might have excercised his ^''^» 
discretion whether he would chuse for a peace premium to p^"^'^'^'^^ ^ 
run the risk of capture. Besides the facts above-mentioned, P'-anchk 
his Lordship stated, that the plaintiffs had produced evi- p against 
dence to shew, that all ships going with goods of British ^ ^*' 
manufacture to France clear out for Ostend without mean- 
ing to go thither, and that this is universally understood by 4 
persons concerned in that branch of commerce. The rea- 
son suggested for clearing out for Ostend^ and after\vai*ds 
making bills, of lading as from that place, were, that the 
light-house duties are saved, which are payable when the 
voyage is known to be directly down the Channel, and that - 
the French duties are less upon goods from Ostend^ than 
from Er^Iand, 

The Solicitor Getieraly and Bower^ for the plaintiffs-— 
DunninSf and Davenport, for the defendant. 

For the defendant, the fabrication of false and colourable 
papers, and the suppression of the true destination of the 
ship, were urged as circumstances of fraud, tending to mis- 
lead the underwriter, as to the voyage intended to be insured, 
and the * nature of the risk. But tlie second objection was 
chiefly relied upon, and it was said, that it was the duty of 
the insured to have given the underwriter information, that 
the ship continued in the river after the prochmation. It was 
also contended, tliat in time of war, the exportation of 
enemy's property, even in neutral bottoms, was illegal, and 
that an insurance upon such goods was void. 

In answer to this, it was said, in the first place, that there 
was no compulsion, by the terms of the insurance, for the 
ship to go to Ostend. If her fixed destination as under- 
stood by the underwriters, had been from England to 
Ostend, and from Ostend to Nantz, the policy would have 
been otherwise worded; and the course of tlie trade being 
notorious, the defendant could not be deceived or misled by 
her being cleared out for Ostend. As to the second obn 
jection, the rupture with France was impending and ex- 
pected by all the world at the time when the policy was 
s^ed. The proclamation did not contain an interdiction of 
commerce between the two nations , the packets and mails 
passed regularly between Dover and Calais long afterwards. 
There was nothing illegal in expoiting or insuring French [ 255 ] 
property in neutral bottoms after the proclamation, and the 
premium on such goods in neutral sliips did not rise for a 
long time after the commencement of hostilities. If the 
transaction had not been strictly legal, there were cases 
Yfhere the courts Jiad refused to grant a new trial on that 

T 2 ground 
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sending his goods to France in a neutral ship [f 3]. But it is 
indiiFerent whether they were English or French. ^Vhe risk 
insured extends to all captures [2] [f 4], and as other un- 
derwriters signed at the same premium, after the proclama- 
tion, it appears that the war risk was in view when the de- 
fendant signed. Shall he avail himself of an event which en- 
creases the risk, but which he hdd in contemplation when he 
underwrote the policy ? I am of opinion that diere should not 
be a new trial. 

The rule discharged [t 72], 



£53 a 
1119.' 

Planchk' 

against 
Fletcher. 

[ 254 ] 



[2] The description of the risk vibb 
in the usual nrinted form. 



[t 72] Vide Henkh v. the Roj/ai Ex* 
change Assurance Company^ Cane. 

1749. ir«. 317. 



[f 5] But if it had appeared that 
the goods were the property of alien 
enemies, the action could not have 
been supported ; Brandon v. Ncsbit 
6 T. R. 23. in which this was held to 
be a good plea to an action on a po* 
licy; and that a replication stating 
that the aliens were indebted to the 
agent (plaintiff) in more money, was 
no answer. In BrUtow v. Towers, ib, 
35. the same point was ruled, the 
facts being found upon a special ver- 
dict, in an action where the plea was 
the general issue. But if a prisoner 
of war enters into a contract, he is 
not disabled from suing upon it while 
remaining in that condition. R. in a 
case where the plaintiff was a subject 
of a state in amity, but was taken 
in hostility; and senib. it would make 
no difference if he were alien enemy 
Sorn^ Sparmburgh v. Bannatyne, 1 
J5. 4- P. 163. So, trading with the 
enemy is illegal, unless licenced by 
the king: and if the king by his 
licence imposes any conditions or re- 
strictions, they must be observed, or 



the trading will not be protected. 
Vandyck v. Whitmorey 1 Eastj 475. 
(and sec Votts v. Bell, 8 T. R. 548). 
But licence to trade with alien enemy 
in certain goodsj protects the shi]) ; 
and an action may be supported on 
policy of insurance on the ship, 
though the property of alien enemy, 
provided the plaintiff on the record is 
not personally disabled to sue. Ken- 
sington V. IngliSf in error^ 8 Easty 
273. 

[f 4] It has since been solemnly 
determined that no insurance, though 
made in time of peace, can protect 
against British capture. Furtado v. 
Rogers, i B. ^ P. 19I. and see 
ace. Kellner v. Le Mesurier, 4 East^ 
396* Gamba v. Le Mcsurier^ ih. 407. 
and Brandon v. Curling, ib. 410. 
In which it was held, that capture by 
the King or bis co-belligerents is vir- 
tually excepted from every insurance; 
and that no indemnity for such cap- 
ture can be obtained even by ac- 
tion brought after the restoration of 
peace. 
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Johnston and Another against Sutton. 



An assurance of HPHIS ^'88 an action OD a poHcj of insurance on goods oa 



a voyage ex- 
pressly prohibit- 
ed by tbc laws 
of this country it 
void. 
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board the ship FeniiSy lost or not lost, ** at wA from 
" London to New York, warranted to depart with convoy 
*' from the channel for the voyage (a)*^^ 

The cause was tried before Lord Mansfi'eld, at the last 
Sittings VLiGuildhall, and a verdict found for the plaintiffs. The 
defendant obtained a rule to shew cause why there should not 
be a new trial, which came on to be argued immediately after 
the foregoing case of Planchi v. Fletcher. The facts^ upon 
his Lordship's report, appeared these : The ship was cleared 
for Halifax and New York, She had provisions on boards 
which she had a licence to carry to New Yorky under a provi* 
so in the prohibitory act of l6 Geo. 3. c. 5. But one half of 
the cargo, including the goods which were the subject of this 
policy, was not licensed, and was not calculated for the ifo/j- 
Jax market, but for New York. There had been a proclama- 
tion by Sir William Howe to allow the entry of unlicensed 
goods at New York, and though there were bonds usually 
•given at die custom-house here, by which the captain engaged 
to carry the goods to Halifax, those bonds were afterwards 
cancelled, on producing a certificate from an officer appointed 
for that purpose at New York, declaring, that they were 
landed there. The commander in chief had no authority 
under the act of parliament to issue such proclamation, or to 
permit tlie exportation of unlicensed goods. The Venus was 
taken in her passage to New York [ 1 ], by an Ametican pri- 
vateer. 

Dunning, and Peckham, for the plaintiffs.-«-The Solicitor 
General, and Lee, for the defendant. 

On the part of the plaintiffs, it was contended, that a ver- 
dict agreeable to tlie justice and conscience of the case, al« 

though 



fa) Vide Lilly v. Ewer) supra, H. 
19 Geo. 3. ;?. 72. 

[1] The statute (§ 1.) prohibits all 
commerce with the province of Niw 
York, (among^t others,) and con- 
liscatcs all bhips and their cargoes 
Mhich shnll be found trading, or 
going to, or coming from trading with 
them. Tlien there is a proviso (§ 2.) 
excepting ships laden with provisions 



for the use of his Majesty's fleets or 
garrisons, or the iahabitants of any 
town possessed by his Majesty's 
troops, provided the master shall pro- 
duce a licence, specifying the voyage, 
SfC. and the quantity and species of 
provisions; but by the same pro- 
viso it is. declared, that goods not 
licensed, found on board such ships, 
shall be forfeited. 
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Aough the transaction might not be strictly legal, would not 
be set aside by the court. The cases cited on this point in 
Planchi v. Fletcher (z)^ were insisted upon, and a modem Johnstoit 
case of Burton v. Thompson (a), was also mentioned, in sup- 
port of the same doctrine. 

On the other side, it was said, that the plaintiff's counsel 
were so well convinced that the objection was fatal, that they 
called for the cryer to nonsuit their clients, but the jury de- 
livered their verdict before he could be found. That there 
was no imputation on the defendant in making this defence, 
because, on the face of the policy, it was lawful ; for licensed 
goods might be legally carried to New York.^ He was to pre- 
•ume that the goods msured were licensed. The insurer has 
no opportunity of seeing the clearances. 

Lord Mansfield,-— The whole of the plaintiff's case 

{;oes on an established practice, directly against an act of par- 
lament. If the defendant did not know that the goods were 
unlicensed, the objection is fair as between the parties. If he 
did, he would not deserve to be favoured. * But, however that 
may be, it was illegal to send the goods to New York, and, in 
pari delicto, potior est conditio defendentis. It is impossible 
to bring this within the cases which have been cited, because 
here there was a direct contravention of the law of the land. 
-—As to the nonsuit, if it had been recorded, I should have 
set it aside, that the plaintiffs might not imagine themselves 
injured by the admission of their couuseL ^ 

The rule made absolute [<l>]« 



(z) Supra, p, 253. Note (a), 
(a) B, R. M. 32 Geo. 2. 2 Burr. 
664. 



[<3>] VideDelmaday.Motteux^B^ 
R. M. 25 Geo. 3 [f]. 



[f] This case is reported in Park. 
Ins. 234. It decides that a voyage 
in breach of an embargo, laid on in 
lime of war by the government of the 
country where the ship happens 
to be, is illegal, and cannot be the 
subject of insurance. The tame 



principle was admitted in Camden v. 
Anderson, 6 T. R. 723. and I B. ^ 
P. 273. and in Wilson v. Marry at ^ 
8 T. R. 31. and 1 £ <;;• P. 430. where 
the illegality in question was a vio- 
lation of the charter of the £ast India 
Company. 
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TiiesHay, i6ih Lee ogainjl White and Others,. 

The inhabHanti T^^HIS cause, which was an action of trespass for taking the 
of one market 1 plaintiff's goods, was tried before Heath, Serjeant j at 
rough, o/Vown" the last Assizes for Somersetshire. The defendants justified 
eorporaic, arc undef thc statutc o{ \ Sf Q, Philip and Mary^ cap. 7. (a). A 
no^p^roh^.ted^- vcrdict was fownd for the plaintiff, but suliject to the opinion 
c. 'Tv from selling of the court on a case which stated; — ^^ITiat Frame is an 
iv?\n oth^i*"' ancient market-town, but not a town corporate, nor having 
IB irket lowni, any ^ild, fraternity, or liberty ; tliat the plaintiff at die time 
todMt'^iljen of »*?*'>ng the goods in the declaration mentioned, did not 
fair. inhabit in Fromej but was an inhabitant of the city of Here* 

fordy carrying on the trade of a linen-draper there ; and that, 
in tlie room in the declaration mentioned, in the town of 
Frome^ and not in ai\y open fair» he poffered to sell, by re- 
tail, the goods in tiie dccJanition mentioned, being part linen-? 
cloth, pprt haberdashery, and the residue mercery wares, not 
b^ing of his own making [1]; that two of the defendanti^ 
being constables of Frome, and tlie other defendants in 
their aid, entered the room, pnd seized and carried away tht^ 
goods. 

Jiatt, for the plaintiff. — Davenport, for the defendants. 
Jiatt having mentioned thc case of Davis v. Ijevif^j re- 
ported in Letinz(b)f (where upon a demurrer, it was ad- 
judged, that the inhabitants of one market^lown m^t sell 
their goods by retail in another, and were not meant to hf 
prohibited from so doing by tlie statute of Philip & Mary^) 
Davenport admitted, that it. was decisive; and the court,^ 
%vithout argimicnt, declared themselves to be of diat opi — 
fiion. 

The Postea to be delivered to the plaintiff, 

fa) §1,2. woollen cloth of thc vendor*^ (^'n 

[1] Uy § 5. of the statute, there making. 
is an exception as to thc lincu or (bj B. R. 25 Car. 2. 2 Lep. S$^ 
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Janson and Another, Assignees of Burton, Tu«.H.y, im 
a Bankrupt, againji Willson. ^* 

npHE defendant having obtained a judgment against Burton^ The depotitknis 
^ levied on his effects to the amount of his debt, on the ^nkroptev*^ 
25th of January 1 779. On the Qoth of February following, when wcotitA 
• a commission of bankruptcy issued against Burton j and he ^^^^^ y^ \ 
was found a bankrupt; on the evidence of Anne IVells, then 41. areeridcnM, 
his servant, who swore to several acts of bankruptcy on tlie '** •" ■^*°** *^ 
7 th and 8th of Januajy, Before the sheriff had paid the the prmf time 
money over to Wilison,* the assignees gave him notice not to J****" •** *^ ^ 
part with it, stating to him, that an act of bankruptcy had commUt^ Tf*" 
been committed before the execution of the writ oi Jieri »peci6ed fbereia. 
facias. The sheriff applied for, and obtained, leave to pay the 
money into court, and tlie assignees having moved that it 
might be paid oyer to them, the court directed a feigned 
issue to try, '' whether Burton became a bankrupt before 
" the 25th day of Januarif 1779.'' At the trial, toe plain- 
tiffs proved, that Anne iVeUs was dead, and produced an 
office-copy of the retard of her deposition, made according 
to the directions of the statute of 5 Geo. 2. c. 30..^ 41. in 
order to shew, that Burton had committed an act of bank- 
ruptcy before the C5tii of January. It was objected, at the 
trial, that it was not the meaning of the statute, that the de- 
positions, when entered of record, should be evidence of the 
precise tilne of the party's becoming a bankrupt, but merely 
that he was so before the commission issued. Lord Mans- 
field, before whom the cause was tried at tlie last Sit- 
tings at Guild hall y admitted the evidence; and a verdict was 
found for the plaintiffs; but his lordship saved, die point; 
snd the defendant, in the beginning of this term, obtained 
s rule to shew cause why the verdict should not be set aside. 

The case came on to be argued, tliis day, by the Solicitor 
General, and Davenport, for the plaintiffs.— Dwwwiwg, and 
£rskine, for tlie defendant. 

In support of tlie rule, it was argued, that the purpose of 
ihe provision for making a record of the depositions is de- ^ 

clared, by the pi-eamble, to be, to protect the titles of pur- 
<:hasers under comn)issions of bankrupt, which purpose is at- 
tained, if depositions so recorded are only adiuitted as evi« 
dence of every thing necessary to support the conunission; 
and, for that end, proof that there was an act of bankruptcy r 2S% 1 
before tlie commission issued, is sufficient. If the more 
extensive construction were received, the effect, in numberless 
instance?; would be to overturn, instead of establishing titles 
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under commissions. A man who has been in possession 
almost twenty years might lose his estate, in an ejectment^ on 
this sort of evidence. When a commission is o{)ened, the 
commissioners never inquire, or cross-examine the witness, 
as to the precise time of the bankruptcy, and therefore no 
precision on that point b to be looked for in the depositions ; 
and Lord Hardwicke publicly approved of that method of 
proceeding, and said, that the commissioners ought not to find 
the exact time, not thinking that within their province^ 
When a statute encroaches on the general rules of law, by 
making that evidence which otherwise is not, it ought to be 
construed strictly, and not carried beyond the purpose for 
which the innovation was introduced. 

On the other side, it was said, that the act of parliament 
was compulsory as to reading the depositions in evidence. 
The degree of credit a jury might chuse to give to diem was 
another question. They might be contradicted or disbelieved. 
The argument from the manner in which the preamble of the 
clause of the statute on which the point arose was worded, 
could have no weight. It specific only the inconvenience to 
purchasors of messuagesy lands, tenements^ or hereditaments : 
would it be contended, that purchasors of personal property 
could not avail themselves of the depositions, when recorded 
to prove their tide ? If those depositions are to be read in. 
evidence, they must be taken all together, and cannot b^ 
garbled, and part considered as admissible, part not B 
sides, the enacting part is general, and says, that copies o\ 
die record of depositioa^ made up in the manner directed by 
die act, *^ shall and may be given in evidence to prove such 
'' commissions, and the bankruptcy of such person against- 
*^ whom such commission hath been or shall be awmded, or" 

other matters or things [l].'* 

Lor& 



M 



[l] There is a remarkable inac- 
curacy in this section of 5 Geo. 2. c. 
do. which >vas not mentioned on the 
present occasion. After prescribing 
the manner of entering the commis- 
sion, deposition, proceedings, and 
certificate of record, it says, that 
true copies, ** signed and attested as 
herinajter mentioned^** shall and may 
be given in evidence, but there is 
not in the subsequent part of the 



clause, nor of the act, any provisioi». 
for attesting or signing the entries so 
made. It is only enacted that th^ 
Chancellor shall appoint a pcrsom 
who shall by himself or his deputy^ 
by a writing under his or their hands^ 
enter of record such commissions^ 
tj-c. — Qfi. How the copy of the de- 
position in this case was attested anil 
signed? [f 1.] 



[f l] feak^s Law of Evidence^ p. 
67 • ^- On a liberal construction of 



^^ this act it might possibly be im« 
** plied that power was given to such 



officer 
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Lord Mansfield^ — ^At the trial, I had a recollectioQ 
that this question had come before the court upon some for- 
mer occasion, and that Sir Fletcher Norton had argued 
f t|^ but I did not remember the event. The objection to the 
evidence seemed to me to have weight in this cause^ vehere 
the only fact in issue is the time when the bankruptcy took 

|>lace. I took the safest way. I admitted the evidence^ and 
eft the jury to judge of the weight of it^ but saved the point 
for the opinion of the court. Upon consideration it seems 
clearly determined by the act of parliament itself. The wit- 
ness cannot tell his story before the commissioners^ without 
saying when the act of bankruptcy was committed [f 2]. Ho 
must mention that, naturally^ and of course, and therefore 
is the more likely to speak the truth. In many cases its' 
being an act of bankruptcy depends on the time. The legis* 
lature considered the commissioners as indilferent persons^ 
examining the witnesses with impartiality, and taking care of 
the interests of all parties. It is very common for the enact- 
ing part of a statute to extend beyond the evils mentioned in 
the preamble, and the English language does not afford more 
general words than those used in the enacting part of this 
statute. It turns out that this very point was agitated in the 
case of Alderson v. Temple (a), and, after consideration, the 
court was unanimous, that the act is conclusive^ and the de« 
|>ositious admissible evidence to all purposes. 

WiLLEs, and AsHHUKST, Justices, of the same opinion. 
BuLLER, Juaticey — I have a note of Alderson v. Temple^ 
^hich mentions this point, and Mr. Davenport has lent ms 
ipne of his, which is very accurate (b). Tne court, at first, 
y^ere not aware of the words of the act, but afterwards^ 
Aough there was no express decbion, the audience were 
impressed with the idea that they were all clearly of the 
opinion just stated by his Lordship. The preamble of the 
sict does not merely recite the inconvenience arising to pur- 
^hasors under a commission, but also those to which the 
-creditors of a bankrupt were exposed. What Lord Hard- 

WICKB 
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Jaksoit 
against 

WiLLSOV. 



fa) T. 8 Geo. 3. 4 Burr. 2235. of those reporters. 
Since reported, 1 Blackat, 66o. But {h) BulUr^ Justice^ read Daven^ 
this point is not mentioned by either porfs note. 



'* to certify his inrollment ; and then 
his certificate would be sufficient 
evidence of the copy : but the safer 
way would certainly be, to prove 
it examined with the original also/' 






u 



l( 



[f 2] In R. V. Erith,HEast. 539. ths 
court held that hearsay, of the pa* 
rents, although evidence of the foci 
of birth, was not admissiblo evidence 
pf the place* 
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1779. wicXE said hss been misunderstood. He was speaking of 

v_ ri^ , y the adjudication by the commissioners, not of the depost- 

Janson tions, which must mention die time, so as to fix it after 

against the date of the petitioning creditor's debt, and before the 

WiLLsoir. issuing of the commission [2]. Some acts of bankruptcy de- 

[ 260 ] pend entirely on the time. Thus keeping house on a Sun* 

day cannot make a man a bankrupt. It is unnecessary, in 

this case, to determine, whether the depositions might have 

been contradicted. 

Tiie rule discharged* 

[2] The Solicitor General said, all who were creditors prior to the^ 

Lord Hardwickt^s reason for advising date of the commission to prove their 

commissioners to fmd the bankruptcy debts, 
f enerally was, that they might allow 



Tueijdiy, 16th Macdowall agaiiist Fraser. 

In ft repreicfiift- HpHIS was an action upon a policy of insurance on the ship 

l*M J!!Ln\\fcirn *^ " -^^^ ^^^ Hannah, from Not York to Phila- 

•uch ft dfty and delphia.** At the time when the insurance was made, which 
ur^ rrf*%'"?h ^** ™ London, on tlie 30th of January, the broker reprc- 
▼oyftge, int 8ente<l the situation of the ship to the unc[er>vritcr as follows : 
luro out that sbc w The Mary and Hannah, a tight vessel, sailed with se- 
wfts repraented' '' "^^^91 armed ships, and was seen safe in tlie Delaware on 
but wM lost two '< the lUhof December, by a ship which arrived at 'New 
daym^m^on'^* " York/' lu fact, Oic vcsscl was lost o« Me 9^ o/ DecewiAer, 
th« tnistakc is by rimning against a chevaux defrise, placed across the river. 
maki!s**hcpo?iey ^^^ cause Came on to be tried before Lord Mansfield, at 
void. the last Sittings at Guildhall. The defence was founded on 

the misrepresentation as to the time when the siu]) was seen; 
and the representation and the day of the loss being proved, 
the jury found for the defendant. On Monday, tte 8th of 
November, Dunning obtained a rule to shew cause, why 
there should not be a new trial, which came on to be aipied 
this day. 

The Solicitor General, and Dunning, for the plaintifF. — 
Lee and Davenport, for the defendant. 

On the part of the plaintiff, the difference between a 
warranty and a representation was much enlarged upon. 
It was admitted, that the representation in this case was lalse 
in point of fact, though the insured, at the time, believed it 
to be true. It was also admitted, that a representation, if 
fialse, in a material point, annuls the contract. But it was 
contended^ that the particular day when the ship had been 
seen in the Delaware was not material. That the meaning of 

the 
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llie representation W9n to inform the underwriter, that tlie 
ship had got safe througli two thirds of her Tovage from 
New York, and beyond the reach of capture. What was 
* stated as to that material part was perfectly true^ and that was 
nil that was necessary, as was decided in the cases on 
the insurance of the Julius Casar (a). If the representa- 
kiou had been, that she had been seen on the 8th or 9th in the 
Delaware^ it would have made no difference in the premium. 
Hiere might have been circumstances which would have ren- 
dered the day material/ as a bad storm on the 9di or 10th ; 
but there was notliing of that sort in this case. An inten- 
tional misrepresentation was not imputed to the insured. The 
manner in which the mistake arose was this [1] : The captain 
who had met the ship suid, that he had seen her on the fifth 
day after her departure from New York. It seems a ship is 
laid to siiil from New York indifferently either when she sails 
from the quay at New York, or from Sandy Hook. When 
the captain mentioned her departure from New York, he 
was understood to mean from Satidy Hook, and it was 
known that she had .saiiol from thence on the 6th ; but it 
turned out that he meant to speak of her departure from tlie 
juaj/, which was some days before. 

i or the defendant, it was urged^ that the materiality of 
the fact misrepresented was before the jur}*, and that they had 
exercised their judgment upon it, and determined by tlieir 
irerdict, tliat it was material. 

liord Mansfield, — The distinction between a warranty 
und u representation is perfectly well settled. A representation 
must be fair and true. It should be true as to ail that die in- 
iured knows : and, if he represent facts to tlie underwriter, 
without knowing the truth, he takes the risk upon himself[<lCi^]. 
But the diffierence between the fact as it tm*ns out, and as re* 
presented, must be material. The case of the Julius Cissar 
was very different from this. The ship, there, was only fitting 
out when the insurance was made. No guns nor men were 
put on board. It was only said what was meant to be done, 
and what was done, though different, was as advantageous, or 
more so, than what had been represented. There was no 
evidence of actual fraud in the present case, and no question 

St that sort seemed to be made. But there was a positive 
verment, that the ship was seen in die Delaware, on Uie 1 Itb 
of December. The underwriter was deceived as to that fact, 
and entered into the contract under that deception. There 

was 
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ALL 

against 

FaASER, 



faj Fawson v. Eicer, ^c. supra, f. 
1 1 . Note [3]. 

[l] This was stated from letters 
written from Nev York, but whicK 
had Bot been produced at the trial* 



[C^] So, if the agent of the un- 
derwriter does !io, his principal is lia- 
ble. Fitikerbtrt v. Mather, B. R, M. 
^6G. 3. I Term Ke/>. 12. 
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was no evidence at the trial when she was seen in the Dela* 
warCy or in what condition ; but, suppose the fact had been 
explained in the manner now suggested^ why did the insured 
take upon him to compute the day of the mondi on which she 
had been seen ? Why did he not mention exactly what his 
information was, and leave the underwriter to make the com- 
putation ? In insurances on ships at a great distance^ their 
being safe up to a certain day, is always considered as a very^ 
important circumstance. I am of opinion, that the represen- 
tation concerning the day was material. 

WiLLES, Justice J — ^This is certainly only a representation; 
but, in an insurance on so short a voyage, it mi^t have 
made a material difference whether the ship was known to be 
safe two days sooner or later. It ought to have been shewn, 
on the part of the plaintiff, that it was not material, but there 
was no evidence that the ship was met on the gdi, or any 
other day. The materiality was proper for the consideration 
of the jury. 

AsHHURST, Justice^ — ^The distinction which the court has 
made in the cases on the Julius Casar, and some others^ be* 
tween a representation and a warranty, is extremely just* 
There is no imputation of fraud in this case ; but the insured 
should have been more cautious. In the former cases the 
representation was of what was intended; here, it was of a fact^ 
stated as having happened within the knowledge of the 
insured. He should have made the representation in the same 
words in which the intelligence is said to have been communi- 
cated to him. 

B u L L E R, Justice, -^We cannot say the difference of the day 
was not material. The safety of the ship is the most material 
fact of any, in cases of insurance. The plaintiff admits, that . 
the place where she was met in safety was material. Why 
was not the time equally so ? There was no intentional deceit 
and it is perhaps unfortunate that the insured made the mistake; 
but I thmk the verdict right. 

The rule discharged [<0*] 

[<&•] Vide Stewart v. Dunlopy Dom. Proc. 1785 [f]. 



[r] Sec Barber v. FUtchery and Shirley v. Wilkinson, infra, 305, 306. 
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PRITCHARD against Pugh. 



Wednefdar, 
17th Not. 



/^N Monday f the 8th of November^ Mingay had moved, It is not tettie^ 
^^ as of course, to chauge the venue from Middlesex to "^^^^ ^dLn^ 
Montgomeryshire, on the usual affidavit, that the cause of the vwm^^oi 
action arose there. The court however expressed consider- S^^^iJ* 
able doubts, and * only granted a rule to shew cause, which #r gg^ T 
was argued on Tuesday the 17th, by Davenport for the plain- 
tiff, and Mingay for me defendant, l^ingay relied on the 
case of Waddington v. Thelwell, reported in Burrow (m). 
He read a manuscript note of that case lent him by KenyoUf 
who was counsel in it. There a similar rule was granted, and 
made absolute, but there was no opposition. Ine other cases 
cited in Waddington v. Thehoell were also mentioned, and 
BuLLER, Justice, read several of them from manuscript notes 
iu his possession. He said the doubt was to whom the writ 
of enqiiiry must be directed in case of Judgment by de&ult. 
The court desired the case to be mentioned again this day, 
but Davenport now produced an undertaking of the plain- 
to give material evidence in Middlesex, which rendered it 
unnecessary for the court to determine the question [1]. 

The rule discharged* 

{a) T. 3 Geo, 3. 4 Burr. 2450. 962. The rule there was made abso« 

[1] In M. 15. Geo, 3. a similar mo- lute, but no cause was shewn against 

tion came on in C. B, in the case of it, so that the point is stiil undecided 

Freeman v. Gwyn, reported in 2 Blackst. [1 73]. 



[t 7^] T, 22 Geo. 3. in a cause of 
Jones V. Thomas, a rule was obtained 
by Bower ^ to shew cause, why the ve- 
nue should not be changed into Car- 
marthenshire \ H. 24 Geo, 3. in Jones 
V. ReeSf Le Blanc obtained a similar 
rule, to change the venue into Glamor' 
ganshire ; and M, 25 Geo, 3. in IViU 
kins V. Williams, a like rule was ob- 



tained hy Douglas, for changing the 
venue to Breconskire; but the first and 
last never came on again, and that in 
Jones V. Rees was made absolute with- 
out opposition. ^& A similar rule 
was afterwards obtained on the motion 
of Caldecott in Hilts v. Mereditk^ B. 
R. T. 25 Geo, 3. 
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"Wednesday, 
17th Nov* 



An executor 
cannot be sued 
in the coui t of 
conidence for 
the county of 
Midditttx, 



[ 264 ] 



AiLWAY against Burrows, Executor. 

THIS was an action brought upon an apothecar/s bill, 
owing by the defendant's testator, in which tlie plaintiff 
had a verdict for «f I 5s. Peckhamy some days ago, obtained 
a rule to shew cause, why die defendant should not have leave 
to su«:£![est on the roll that he lived hi Middlesex, and that tlie 
debt was under 40 shillings. 

Davenpokt now shewedcau.se, and insisted, that it could 
not be meant that executors should be sued in the county 
court of conscience, lliat the legislature could not intend 
to give to such a court an autliority to enquire into the con* 
duct of executors, and take an account of assets. That the 
jurisdiction is only given against persons who oxce any debt to 
the plaintiiF, and an executor is not in law considered as oning 
his testator's debts. 

Peckhamy on the otlier side, observed, tliat, in tlie establish* 
ment of several courts of this sort, Uiere is an express excep- 
tion relative to testamentary questions (a), and, as there is 
none in the act of 23 Geo. 12. r. :)3. [1], it was a fair inference 
Aat no such exception was meant. That the expression of 
<' awing'* is not to be found in that act, and is in die 
others {b). At any rate, the court would, (as they had done 
in a very late case of the same sort (r j, allow the suggestion 
of 'the fact, leaving tlie consequence in point of law Tor sub- 
sequent consideration. 

JLord Mansfield, — The court will not permit the sug- 
gestion of a matter on die roll, unless it appear to be rele- 
vant, and it could not be meant to give this court of con- 
science a jurisdiction over executors. If there is no ex* 
press exception, there is one implied from the natiure and reason 
of the thing. 

The rule discharged (cf)< 



(Mj VideSJacA. c. 15. § 6. (cited 
supra, p. 245) and 23 Geo. 2. c. 30. 
§20. 

[ 1 ] The only exception in this sta- 
tute, when the defendant lives in Mid- 
dletex and is liable to be summoned to 
the court y is in cases where the *^ judge 
" shall certify in open court on the 
" back of the record, that 1. thefree- 
" hold, or 2. the title to the plaintiff's 
^^ land, or 3. an act of bankruptcy, 
" principally came in question." § I p. 
— Nunc are liable to be summoned 



but such as were so, to the old common- 
law county court, and the new court 
can hold plea of no action, cause, or 
suit, except such as were within the 
old jurisdiction, § 4. 

(b) As in 3 Jac. I.e. 15« and 23 
Geo. 2. c. 30. 

(c) Wosc V. Wyburdy sttpra, p. 246. 
CdJ Vide supra IVoolley v. Clouts 

many p. 244. Tf^ase v. iFyburdy p. 
24(5. and IVlltshire v. JJoydy infra^ 
381. 
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GooDRiGHT, Lessee of Dockino, and two ^^^'^^* 
Others againjl Dunham and Another. 

THIS was an ejecUnent, tried before Sktnner, Chirf JU^JJ^JJ,^ 
BaroH, at the last Assizes for Norfolk^ when a case was tJ^tor's m for 
reserved for the opinion of the court, whicli, (as far as was lj^*'J"**t^^'''*1* 
material^) was as folloMs : Thomas Lamingj being entitled to children and^^ 
a remainder in fee, in the premises in question^ expectant on ?^«*^ *»«'"» •»«* 
the death of Ann Bulver, tenant for life, by a codicil to his Iue*11rnhout'u*>u« 
will, devised them, in the following words: — *^ I give my then to the te»u. 
messuage, &c. (describing the premises,) to my son Jeflrey ter**(th!^n i* f«r) 
loLmin^ for his life, and, after his dtath, unto all and and their heirs- 
crew his children equally, and to their heirs, and, in case SiU?ren*or*th«* 
^* he cues without issue, I give the said premises unto my said »on and that to 
•* two daughters and their heirs, eoualtif to ^ be divided be- l^^t-fcffiei* 
^ tweenthemJ' — ^The testator diea in the life-time 'of Ann remainders m 
Bulver, having left the said Jeffrey his only son and heir at {^' *Sy xhT^ 
law, who, after the death of Ann Bulver, entered upon the naattor life bait 
premises, and suffered a recovery thereof, to the use of him- ^l^ ^'j!' 
aelf in fee, and afterwards conveyed them to the defendants. 
He died in 1778, without having ever had any issue. Two 
of the lessors of the plaintiff were the two daughters of 
Thomas Laming^ mentioned in the codicil to his will, and the 
the third was a person to whom they had, in 1776, conveyed 
dieir interest expectant on the death of their brother. 

The case was argued, on Tuesday, the l6th of November, 
by X< Blanc, for the plaintiff, and Lee, for the defendants. 
The court desired Lee to begin. 

He argued, tliat, wherever a freehold estate is first limited, 
sufficient to support the subsequent limitations as remaincUrs, 
diey shall never be considered as execu4pry devises (a) f^]. 
Here, the estate given to J^ey was for life, and the hmita- 
tation to his children and their neirs was clearly a contingent 
remainder in fee. The remainder over must, therefore, of 
aecessity, be contingent also, because there cannot be a vested 
remainder after a limitation in fee (b). Luddinston v. Kime 
(c), is so directly in point as not to be distinguishable from 
the present case. The devise there was to A. for life, without 
impeachment of waste ; and in case he should have any issue* 
male, dien to such issue-male^ and his heirs for ever; and 



I 266 J 



iaj Fwrefoy v. Rogers, 2 Sound. 388. 
[tt^"] frealtky. Lessee of Mania/ ^w^ 
Bosviile, B. R. E. 9 Geo. 2. Ca. Temp. 



14. Hardw. 258, 239. 

Vol. h 



it 



(bj Vide 10 Co. 85. 
Ccj C.B.E.9W.S. lLd.Ram. 
203. 1 Salk. 224. 9 Lev. 431* 
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1779. ^^ h^ should die without issue-male, then to B. and his heirs 

\^ts^0,^ for ever. ji. entered, suffered a common recovery, and died 
GooDRiGHT without issue; and it was held, that the two remainders over 

against after ^/s life-estate were concurrent [•{• 74], contingent re- 
DuNiiAM. mainders in fee, and both barred by the recovery. Though 
it seems very clear that Jeffrey took only an estate for life, 
yet it will answer the purpose of the defendants equally well 
to consider him as having taken an estate-tail, because, in that 
case, there can be no doubt but the recovery barred all subse- 
quent remainders. Doe, lessee of Browne^ v. Holme if 
JLongmire (d), is another case almost exactly in pomt. Aa 
estate was there left to the testators's son for life, with im- 
peachment of waste, and, after his decease, unto the heirs-male 

f <|55 1 or female lawfully to be begotten of the body of bis said son, 
diey paying out of the same, a sum of £400, Sfc, wldch if 
they did not pay within a limited time, then the estate to go to 
his daughter and her heirs, till the said legacies should be 
raised out of the rents and mesne profits, and, when that 
should be done, to return to the beir-male or female lawfoUy 
b^otten by his said sou, and to his or her heirs Jhr ever; 
but, if his said son should^ die leavingno issue, then to his 
said cuuighter, and his heirs for ever. The son entered^ and 
' suffered a recovery, and died, vnthout ever having had any 
issue. The daughter, upon his death, brought an ejectmenti 
but the court of Common Pleas held clearly, that her interest, 
qudcunque via, was barred, being a contingent remainder in 
fee limited after a prior contingait remainder in fee. 

Le Blanc said, he took it to be admitted, that the estate t6 
Jeffrey was onl^ an estate for life, and contended, that the 
limitation to his children was only in tail, and therefore the 
remainder over, beii^ to persons m esse, was vested, and, of 
course, not destroyed by a recov^ suffered by a mere tenant 
for life. At least the question was still open; for, in the 
two cases relied on, on the other side, the words by which 
the intermediate estate was limited, were different from those 
in the present will. In Luddington v. Kime, die expressioo 
*^for ever*' is super-added, which is a stroi^ indication of 
tlie intent to give a fee-simple* In Doe v. Holme, there is 
(he same expression, and the estate limited is charged with 
the payment of a large sum of money, which is a circum- 
stance that has always weighed considerably in questions 
whedier the estate intended was for life, in tail, or in fee. 
In a will, it is not of course that the word ** kdrf* shall 
earry an estate in fee-simple. If subsequent expressions 
Manifest an intention only to give an estate-tail, die court 

wiU 

[t74] Vide infra, p, 505, Note, '3 Wils. 237. 241. Since reported, 2 

(d) C.B.T. 11 4- M. 12 Oeo. $. Blackst, 777 > 
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will lay hold of them [<&]. Now, here, the daughters were 1 7 79. 
eollatera/»heirs to their brother's children ; if, therefore, th« wv^ 
testator had meant that the estate to the brother's children GooDRiGHt 
should be a fee-simple, the limitation over would be nugatory^ against 
and without any meaning, because the heirs of the children Dunham* 
could never be exhaust^ while the daughters or their heirs * 
continued to exist. There are many cases of tliis sort, where 
a limitation to h^rs has been restrained to heirs of the body^ 
when the limitation over has been to a collateral heir of th^t 
person named in the prior limitation. Thus, in Webb v* 
Hearing (a), the limitation was to the testator's son, and^ 
if the testator's three daughters should overlive their brother, 
tuid his heirs, then to them ; and tlie daughters being collateral 
heirs to the son, the words ** his heirs" were restrained to 
heirs of the body [1]. 

Lord Mansfield, — In that case, the court put the onlj 
possible construction on the words. The daughters could 
not oudive the son's collateral heirs, and therefore it was ne« 
cesiary there to restrain the sense. But here the words aro 
very different; the limitation over is not '^ if the daughters 
" survive the son's children and their heirs" but ^* Jf th§ 
** son die without issue" . 

Leey in reply, admitted the general doctrine, that subse^ 
quent words, indicating an intent to give an estate-tail, will 
restrain the sense of the word '' heirs" in a will, but in« 
aisted, that here the intention was clear the other way. H9 
•aid, if die words had been, ^^ atid if those children" (i . e. 
of the son) '< should die without issue" the case would hav^ 
been within the rule mentioned by Le Blanc, and like the 
case of Doe, Lessee of Barnard, ^ another v. Reason, {a), 
where, after an estate to the testator's niece for life, there 
was a limitation to such issue of the niece as should be living 
at her death, and to the heirs of such issue; but which was 

foUowed, 



[C^] And this in th^ case of a 
grant, as well as of a will. *^ Come 
mettons quejco donne terre a vous et 
a vos heirs a toujours <n le primes 
deV faity et puisjeo di oultre ct si 
coatingat que vous deviez sans heir 
de votre corps, il remaine a un 
autre, en ccst cos le ley entendra per 
le si contingat, que votre estat est 
estai tail." 19 Hen. 6. 74. B. 



4« 
U 

u 

€t 
CC 
4< 



Ca^ B. R. H. 14 Jac. I. Cro. Jac^ 
415. V • 

[1] Fide also Tyte y. WUHsy Ca. 
temp, Talb, I.Nottingham v. Jennings, 

1 P. ma. 23. Parker v. Thacker. 3 
Lev, 70. Attomey-Oenerai v. Qittp 

2 P. Will. ^69. Tilhurgh v. Barbeck^ 

I Ve%. sprt 75]. 

(a) B, Jl T. 28 4* 29 Geo.ft. cited 
at large in 3 Will. 244. 



[t 75] Morgan v. Griffith, B. R. H. 15 Oco. 3. Covp. SS^ 
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1779. followed, not only by tlie words, " in case my niece ihatt- 

\,^ts^0,^ " die without issue of her body then living,** but abo by 

Good RIGHT these words, '^ or in case all such issue shall die tcithoui 

" ifisue.*' 

Tlie court took till this day to consider, Ix)rd Mansfield 
observing that the case must be determined exactly in the 
Mme manner as if Jeffrey had had children. 

His Lordship now ddivered the opinion of the court as 
follows : 

L-ird Mansfield, — Neither side^thought it cotdd be 
maintained that Jeffrey took an estate-tail. Tiie words, 
*^ and in case he dies without issue,** being tacked to the 
preced'mg clause, must mean the same thing, as ^^ and in 
" case he dies without children** [f 1]. But, for the de- 
fendants, it was contended^ that both the limitatioiiB over 
were contingent remainders in fee ; and, for the plaintiff, that 
the first was a -contingent remainder in tail, and the second 9 
vested remainder in fee [p £]. None of us have a donbt but 
that both are contingent remamders. There are no expres- 
[ 268 ] sions to restrain the tense of the word '' heirs** in the liiiii^ 
tation to Jeffrey's children. If Jeffrey had children^ the tes- 
tator meant to give them an estate in fee. Upon the con- 
tingency of his not having any he meant the estate to go 
immediately to his daughters in fee. llie word ** heii^ 
in the limitations over to the daughters, certainly does not 
mean ^* heirs of ^''^ ^^dy^* and we cannot give the same 
words two dirorent senses, in different parts of the samt 
will [1]. 

The Postea to be delivered to the defendants [f I6] [f 3]. 



[1] In JFebb v. H earing y the word 
-'' heirsy' did not occur in the last li- 
mitation. 

[+76] Vide, Daifiy Lessee of Get ring, 



vl Shenton, J5. R,H,\6 Geo, 3. Cawp. 
410. Do€y Lessee of HansotiyW Fyldcs, 
B. R. T, 18 Geo. 3. Cowp, 833. 



[p 1] So in Doe v. Collis, 4 T. R. 
tpi. the word ** issue" was held a 
word of purchase, and not a word of 
iimitation, in order to effectuate the 
devisor's intention. See sA^o Lewis v, 
iFaterSy 6 East, 336. In Sealc v. Bar* 
/er, 2 B. 4- P. 485. the words " and 
*f his children lawfully to be begotten" 
were held words of limitation, and to 
^ive an estate tail. In T/ie King v. 
the Marquis of Stafford, 7 East, 521. 
the court held a devise " to A. for 
life, remainder to preserve, &:c, i-e- 
mftinder to the issue of A's body, in 



such shares, manner, and form as A. 
should appoint, and in default of ap- 
pointment to all the children of A. and 
their heirs, as tenants in common, and 
in default of such issue, then over,*' 
(A. dying without appointment) gavo 
a fee to A's only child: the word 
issue, referring, as here, to children. 
And see Robinson v. Grey, 9 Easi^ 1. 

[f 2] If the preceding estate be less 
than a fee, the subsequent remain- 
der will vest. Vide Fearne Cont, Rem. 
341. 

[? 3] In Doe V. Perryn, 3 T. A 

484. 



IN THE TWENTIETH YEAR OF GEORGE UL «6# 

1779. 

SiMOND and Another against Boydell. mSJ^^V 






^T^HIS action was brought against an underwriter^ for a re- Oo an iMonnc* 
j^ turn of premium. The material part of the policy was ghipped*on^ ^ 
Jn these* words : ** At and from any port or ports m Grenada brnmi a ceruia 
•' to London J on any^ship or ships that shall sail on or be- pa^'eJ*thL*prS- 
^' tween the first of May and the first of August 1778^ at miam, **tfiait§ 
*^ eighteen guineas oer cent* to return ^8 per cent, if sails \\ andcrl^** 
firom any of the iVest India islands, witn convoy for the --the arriTai W 
voyage (a)^ and arrives.^* At the bottom there was a fJ^^'^t^iSi*' 
^tten declaration, that the policy was, *' on sugars, (the the tuu Ktum'is 
^' muscavado valued at £20 per hogshead,) for account of J?J* ™^'* ^ 
^ L. Q. being on tlte first sugars whicli shall be shipped for inwred^itbougH 
•' that account.'' The ship, the Hankey^ sailed, with convoy, there •houid bt 
within the time limited, havmg on board fiffy-one hogsheads TOthc^Sff?* 
4of muscovado sugar belonging to L. Q. She arrived safe in 
the Downs, where the convoy left her ; convoy never coming 
iardier, and indeed seldom beyond Portsmouth. After she had 
parted with convoy, she struck on a bank called the Pan Sand, 
at Margate, and eleven of the fifty-one casks of sugar were 
washed over-board, and the rest damaged. The ship was, 
afterwards, ^ot off the bank, and proceeding up the River, 
arrived safe m the port of London, and was reported at die 
rustom-house« The sugars saved were taken out at Margate^ 

and. 

(a) Supra, LUlif y. Ewfr, H. ip Geo, 3. p. 72. 



4Si. The authoiity of this case was devise was of all testator's estates to 

ri'cognized; and thi'rc under a devise A. and the issue of her body as te« 

to B. the wife of A. for life, remain- nants in common, but in default of 

der to trustees to preserve, &c. re- such issue, or if, being such, they 

maider to ail and every the children of should die under twenty-one, and 

ji, Sf B. and their heirs for ever, to be without leaving issue of their bodies, 

divided among them equally, and if then over; it was held that the estate 

one child only, to that child and his, limited to the chidren was a contin- 

or her heirs for ever, and for default gent remainder in fee; and conse* 

cf such is9ue, remainder over, A. & B. quently that all the limitations subse* 

having no children at the death of the quent to A's life estate were contin* 

devisor, it was held that the estate li- gent, and destroyed by a recovery 

mited to their children was a contin- suffered by A. The same construe- 

gent remainder in fee, becoming vested tion was put on the same will ia 

MX the birth of each child. So, in Bumsall v. Davy, iB. 4* P« 2li. 
Doe V. BurnsaU. 6T.JL 30. where the 
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1 779i and, after undergoing a sort of cure, by a person sent from 
\^^m^ town for that purpose, they were carried to London in other 
SiMOKD vessels ; and the forty hogsheads being sold, produced jES4(f^ 
against instead ol cfBOO, which was their valuation in the policy 
Boy DELL. Tlie defendant had paid into court the value of the sugarf 
*I 26*9 ] lost, and a return of £8 per cent, on ^340. The plaintifb 
insisted, that they were entitled to have eight per cent, abo 
returned on the valued price of the eleven hogsheads of sugar 
ivhich were lost, and on the difference between what the re- 
maining forty hogsheads produced, and tlieir valued price. 
ITie cause was trird before Lord Mansfield, at Guildhall, 
at the Sittings after last Trinity Ttrm (b)^ when a verdict 
was found for the plaintiffs, to the amount of thenr demand. 
, On Mandoif the 8th of November^ Bearcroft obtained a rule 
to shew ciiuse, why there should not be a new trial, which 
was argued this day. 

The Solicitor General, Dunning, and Douglas^ for the 
pIaintift*s,-^iJearcro/?, Lee, and Davenport, for the defend- 
ant. 

For tlie plaintiffs, it was insisted, as at the trials that the 
word ** arnvcs*' applied only to the arrival of the ship, Ttiat, 
in policies of this sort, the intention is, that the underwrifl^ 
shall take the war risk upon themselves, but that, if the vessel 
is protected by convoy from that risk, and actually arrives, 
they shall then return as much of the premium as was meant 
to cover it. That "this is more advantageous for them, than 
when they receive the short or peace premium, and the insured 
warrants a departure with convoy, and runs the hazard of cap-> 
tures ; because, in such cases, the underwriters must pay the 
whole loss, for a short premium, if the ship sail with convoy, 
although she should founder as soon as she gets out of the 
harbour ; whereas, on a policy like the presei^it, by the addition 
of the condition of arriving, thiry keep the long premium, un- 
less two events happen ; 1 . that of the ship sailing w ith con- 
^Toy, 2. her arrival. The additional premium therefore of 
eight' j7er cent, having been given upon the whole valued 
amount of the sixty-one hogsheads, to be retained only in case 
the ship should not sail widi convoy, or should not arrive, the 
whole ought, from the words, as well as meaning of the con- 
tract, to be returned, smce both those events happened. — (It 
was suggested, that, after the return of the „£* 8 per cent, the 
^ Qndi rw riters would be great gainers, for that the peace pre- 
mium fiom Grenada in summer, is only two, and in wintefi^ 
three guineas). — It could never be meant, by the word " ar^ 
rives/' that all the goods should arrive in a sound state, be- 
cause it is impossible in so long a voyage that some propor- 
tion^ 

(hj Thursday/, 17th July 1779* 
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tion, greater or less, should not be lost, or damaged. The 1770 
very use of tlie word ia the singular number shewed the ^. 

general understanding that it was meant to apply to the Simond 

•'^^P* against 

On the other side^ it was conteiKled^ tliat the return of pre- Botpbll* 

mium to which the plaintiffs were entitled, could, at most, 
only be on the sum produced by the sugars which had actually 
come to London. The words in the policy must be applied 
to the subjectHnatter of the insurance, which, in this case^ 
i¥as on goods, not on the ship, and therefore the condition of 
arrival applied to tliem. They had not all arrived at London, 
nor any part of diem in the vessel in which they had sailed 
from Grenada ; so that the defendant might here have fairly 
contended, that, as the second branch of the condition had not 
been performed, he was not liable to make any return. How* 
ever, eight per cent, on die produce of the sugar which was 
actually brought to London had been paid into court ; but if 
it were to be held, that the defendant must pay the valued 
amount of the sugars lost, and the balance between the valued 
price and actual produce of the sugars saved, and also return 
eight per cent* upon the whole, the insured would be gainers 
considerably by the loss. This would be clear upon consider- 
ing that, ill calculating the value in a valued policy, the mer* 
chant includt^s the fiill premium of insurance, llic ^20 at 
which each hogshead of sugar was valued in this case, com- 
prehended, over and above the value of the sugar, an addition 
at the rate of eighteen guineas />€r cent, upon that value [!]• 
If therefore the insured were to be paid £QD for each hogs- 
head of sugar lost, and also eight per cent, more, as a return 
.of premium, they would get £S per cent, more by the loss of 
the sugar than they would have got by it if it had arrived. But 
tliis would be contrary to the nature of insurance, which is a 
mere contract of indemnity, not of profit. 

Lord Mansfield, — ^l^e antient form of a policy of in* 
surance, which is still retained, is, in itself, ^very inaccurate, 
but length of time, and a variety of discussions and decisions, 
have reduced it to a certainty. It is amazing when additional [ 271 ] 
clauses are introduced, that the merchants do not take some ad- 
vice in framing them, or bestow more consideration upon them 
themselves. I do not recollect an addition made which has 
not created doubts on the construction of it. Here a word 
or two more would have rendered the whole perfectly clear. 
However I have no doubt how we must constnie this policy. 
Dangers of the sea are the same in time of peace and of war, 
but war introduces hazards of another sort, depending on a 

variety 

[1] The whole argument torned practice but was not supported by any 

upon this suggestion, which was said proof, in this case* 
to be founded on the acknowledged 

U 4 
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1 779. ▼viety of rircumstaiices; some known, others not, for wfaidb 
\^^^^^/ an additional premium must be paid. Those hazards are d»- 
SiuosD minished by the protection of convoj, and if the insured wiB 
against Marnmt a departure with conroy, there is a diminution 
BoYDELL. of the additional premium. If the insured Bill not wariaut 
a departure with convoy, he pays the fiili prraaium, and in 
that case the underiiriter says, '* If it turn out that the 
'' diip departs with convoy, I will return part of the pie- 
** raium.'' But a sliip may sail with convoy and be separated 
from it by a storm, or other accident, in a day or two, and 
lose its protection. On a warranty to sail with convoy, that 
would (a) not be a breach of the condition; but, to guard 
against that nsk, the insured adds, in policies of the present 
sort, ** the ship must not only nil with convoy, but she must 
*' arrive^ to entitle you to the return." The words ^ and 
arrives^ do not mean that the ship shall arrive in the company 
of the convoy, but only that she herself shall arrive. If she 
does, that shews either that she had convoy the whole wi^ 
or did not want it. But, in the stipulation for the return of 
premium, no regard is had by the parties to the condition of 
the goods on the arrival of the ship. The construction con- 
tended for by the defendant, is addii^ a comment longer thaa^ 
the text. If it had been meant that no return should be 
made unless all the goods arrived safef they would have said, 
'* if the ship arrive with all the goods^ or *^ safely with all 
the goods!* The total or partial loss of the goods was the 
subject of the indemnity, and must be paid for by the under- 
writer. But, as to the retiun of the additional premium, 
whetlier the goods arrive safe or not, makes no part of the 
question. The single principle which must govern is, that 
in the events wliich have happened, the war-risk has been 
rated too high. 

WiLLEs, and Ashhurst, Justices^ of the same opuiion. 
[ 272 ] BuLLEK, Justice, — I am of the same opinion. Tlie 

question is for the decision of the cour^ not of a jury, 
snice it arises on the construction of a written instrument. 
What gives rise to an increase of the preminip i The danger 
of capture. When that danger is diminished, the con- 
struction must be, that there shall be a proportional return 

pf premium. ' 

The rule discharged [f]. 

(a) Vide svpra, LiUif v. Ewer^ p. 72, 73. 

f?] In Jguilar v. Rodgers^ 7 T. K, on the arrival of the ship at her 

421. the present ca^ was referred to destined port; though she had first 

as a leading case of established au- been captured, and recaptured, and 

Ihority: and it was there decided on an taken into another British port, 

insurance on freight, that the assured and the salvage paid by the under. 

was entitled tp a return of premium writers. But semb^ Qliter% if the des- 
tined 
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HoTHAM and two Others against the East- ]^**^'^''^^* 

India Company. 

''pHE ship York, of which two of the plaintifis were part- If one covenant 

-*- owners, and the third captain, had been freighted by ^ a doaart'inirt 

charter-party between them and the Easit- India Company, on in couiide ation 

a voyage from Jjondon to India and back to London. On u(c*oih!Jr*^riv*ca1 

her return home she met with a most uncommonly violent the nipuiated 

storm, off Margate, where she \ias stranded, on the first }[leraiiy"°rIcJ?"' 

of January 1779> and sunk under water. By this mis- formed, and ac- 

fortune, a great part of her cargo (being salt-petre) was **p* **' *" *^"'' 

1 * xi_ • • 1 n % ® ^ • • 1 • 1 • 1 valrr.t, he may 

lost,' the pnncipai part of what remamed, which consisted )><- ^uea for tiie 

chiefly of pepper, was greatly damaged by the sea^water, ^c '*''** of^*the*^ 

but was got out of the ship, by persons sent down by the n ;n-comprianre 

Company, and brought to town in other vessels, where a w«'h «»'c i«t^l 

particular process was employed, at a great expence to the ou'r/^/reigiit- 

Company, to restore it, in some degree, and render it mar- *" ^ **»m» "«• 

ketable. The ship, after being in a great measure unloaded, tieswuhthe^iK'u/ 

was, witli much diiliculty raised out of the water, and ar- /"«'»« Compaw. 

riyed in the port of laondojiy with a small part of the cai^o awc"for^£image 

still remaining on board. 'Xlie plaintiffs insisted, that she or /om, occasion* 
had arrived at her port of discharge, and had perform^ her G.^L!sJ,>^ii^ 

voyage within the meaning of the charter-party, and that, maije, in thine 

notwithstanding the misfortune which had happened, and the ^n"'5!lma^ 

loss of part, and the damage done to the rest, of the cai^, from negligence 

they were entitled to be paid the freight of the goods saved, |^" fto!^°^^'i^'' 

and tlie demurrage. The defendants contended ; .First, that in the ihip. 
the events which had happened, they were discharged from 
the payment of any freight, or demurrage; Secondly, that 
if they were liable for freight and demurrage, yet, by cer- 
tain clauses in tiie charter-party, they were entitled to de- 
duct therefrom the value of the goods last ; the loss upon 
those which were saved in a damaged state; and the ex- 
pences they had been put to in getting tliose damaged goods 

to 



tincd port had been neutral, and the 
ship had boon taken thither by an enr- 
riif after capture; because that would 
not have been an arrival in the course 
fof her voyage. 

In another case, where the ship 
arrived, and was unloading several 
days, when she was captured in port. 



and the underwriters on goods were 
liable for a total loss, Sir J. Mans- 
field, C. J. at Ni6i PriiUy held, on 
the authority of the present case, that 
the assured were also entitled to the 
return of premium^ Horncastle v» 
Haworth^ 2 Marskj on Ins. 67^* 
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1779. ^^ London and rendering them marketable. A common 

^^^^^ action of covenant was at first brought on the charter-party, 

HoTiiAM ^^ which the defendants pleaded; but afterwards both parties 

against consented to try tlie questions in dispute between them in four 

The East- different feigned issues, which were as follows : 

JjidiaCom- 1. Whether tlie plaintiffs were, or were not, entitled to 

. PAiiT« any and what freight or demurrage in respect of the ship and 

▼oyage in the charter-party mentioned? 

2. Whether the plaintiffs were liable to pay or allow to 
the defendants any sum or sums of money in respect of the 
goods and merchandizes which had been diipped on board the 
said ship, and which had been lost, or not delivered to the 
defendants on her arrival in Ef^land? 

3. Whether the plauitiffs were liable to pay or allow, 
ifc. in respect of a certain quantity of pepper whidi liad 
been shipped, S^c, and which had been prejiidiced, wet, and 
daumiiicd, before the arrival of the sliip at London'^ 

4. Whether the plaintiffs ought to pay or make satis&ctioa 
to tlie defendants, for tlie expences they were at, in saving 
and bringing to London certaui goods and merchandizes 
which were taken out of the ship when she was stranded, or 
otherwise concernhig the said coods ? 

These issues came on to be tried, before Lord Man sfi eld, 
at Guildhall, at the Sittings after last TrinUy Term. 

lliere weie two clauses in the charter-party on which the 
defence on the^'rs^ issue was founded, viz. 

1 . ** And as touching the freight to be paid or aUowed by 
^ the CornpfinUf it is agreed, and the Company covenant 
" with the saici part-owners^ that the Company shall, and 
'' will, in vase and upon condition that the ship performs her 
** voyage and arrives at London tn safety y md the said part- 
'' owners and masters do perform the covenants on their 
** part, and tiot otherwise, well and truly pay and allow the 
" freight herein mentioned C«)." 

12. ^' It is hereby agreed, that in case the ship does not 
'* arrive in safety in the river Thames, and there make » 
** right delivery of the zohole and entire cargo and lading oo 
" board tlie said ship as aforesaid, the Company shall not be 

liable to pay any of the sums of money herein before 

agreed to be paid for freight and detnurrage, nor subject 

to any demands <tf tlie said part-owners or master on ac- 

*^ count of tlie said ship's earnings in freight, voyages for 

" the Company, or on account of any other employment, 

f 274 ] " ^"y ^^*^^ '^^'j "-age, practice, or custom, notwitiistaiidii^ 

The following clause was the foundation of the defence on 
the second issue. 

« And 

CaJ P. 8 of the printed form of the fbj Ibid, p. 11. 
East India Compantf^ charter-parties. 
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** Andy if any of the homeward-bound cargo shall be 1779 
** lost or undelivered into the said Company's warehnues at \^^m^ 
^ the said ship's arrival in En^hnd, (except that no such Hothak 
^* payment shall be made if mere happens an utter ine- aeainst • 
^' vitable loss of ship and cargo^ nor shall any other payment The East- 

be made for such goods as shall necessarily perish or be India Com* 

cast into the sea for tlie preservation of the i^ip and cargo, pant. 
^* than by an average to be borne by ship, freight, demurrage, 
** and cargo,) die part-owners, and master, shall pay or 
*' allow to the Company the prime cost of such goods, and 
" ^30 for every c£ 100 on such prime cost (c)." 

On the third issue they relied on the following clauses : 

1. ^' But, if any of the homeward-bound cargo, when 
*' delivered into tlie CWp^rwysVarehouses in England, shall 
^' be found to be prejudiced, wet, or damnified, by any oc- 
" casion or accident whatsoever, it shall be lawful for the 
^* Company to refuse such goods, and in such case the part* 
^' owners and master shall take them, and allow to the 
'* Company tlie sums which they are invoiced at, with 
^' charges, customs, and duties; and in such case the Com-" 
" pany shall pay no charges or freight for the said goodd 
'^ so prejudiced, wet, or damnified, unless in cases of da- 
**' maged pepper, which the part-owners and master are 
*' to allow the Company for at the current price of sound 
'^ pepper in London^ and the Company are to pay the 
^ freight and charges on such pepper as if it were not danmi- 
*' fied (rf)/' 

2. '' But the s^d part-owners shall not be charged with 
^* any sum of money in respect of goods damaged on board 
^' tlie said ship, but such as shall, by the condition and 
** appeara^e of the package thereof, or by some other 
*' reasonable proof, appear to be ship^am'age; any thing 
** herein-contained to tlie contrary thereof in anywise not- 
** widistaiiding (e)." 

3. A provision for paying demurrage to the owners, if the 
ship should be dispatched safe from the Malabar coast, and 
should not make the passage in a limited time; and which 
adds, ** and the owners shall not be responsible for any 
** damage that may happen to tlie homeward-bound cargo, 
*' occasioned by such late dispatch (/)•* 

The jury having found for the plaintiffs on the three first [ 275 J 
bsues, (viz lliat Ireight was to be paid for all the Company's 
goods delivered, and demurrage, as specified in the charter- 
party; 2. That the plaintiffs were not liable to pay for any 
goods lost, or not delivered; 3, ^fhat they were not liable to 
pay or allow for any loss on the pep|>er^, and for tlie de- 
fendants on the last, (viz. lliat the plaintiffit were to pay to 

the 

(c) Ibid, p. 4,5. (e) Ibid. p. 13. 

(d) Ibid. p. 4, 5. (fj Ibid, p, 14. 
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177d« ^^^ defendants their proportion of the expences in saving die 

x^K^^^i^/ goods and merchandizes^ by w'ay of general average, as sp^ 

HpTHAM cifiedin the charter party, and the >% hole extra expence of 

against bringing the goods from Margate)^ a rule vi^as obtuned by 

The East- the defendants to shew cause^ why there should not be a new 

IfdiaCom- trial on all the issues found against them; and the case 

9ATSY* was argued this day, by Lee, Davenport, Baldwin, and 

Erskine, for the plaintiffs, and the Solicitor General^ and 

Dunning for the defendants. 

The counsel for die defendants relied, as to the frei^ 
and demurrage, on die strict terms of the instrument, bj 
which it was stipulated, that neither should be paid forj 
unless the ship should arrive in safety hi tlie river Thama^ 
and there make a right delivery of the whole and enti 
cargo. If the plaintiffs had proceeded in covenant, su< 
an arrival and such a delivery must have been averred 
and ^as now necessary to have been proved to make 
the ca!je on the part of the plaintiffs. In a court of la 
the stipulations of the deed must appear to have been esactl; 
complied with ; and, if any relaxation was to be all 
on principles of equity, recourse miist be had to a court 
equity. 

The same reasoning was equally applicable to the 
issue. 

Ou the third, they insisted, that " shipHlamagtT was 
nonimous to '' sea-damage," and meant, damage happei^— ^ 
ing at sea, in contradistinction to any injury the goods mi|^^ 
have received before tliey were put on board, not mereljT 
damage at sea occasioned by insufliciuicy in the ship or A^ 
misconduct or negligence of the master or mariners, which 
was the interpretation contended for on tlie part of the plain- 
tiffs. Without any stipulation, the owners and maater 
would have been answerable to the Company for losses arinog 
from those causes. I'he word *^ zhip^mage^* it is true, 
was meant to controul the general words in a preceding part 
of the instrument, by virtue of which the piaintiflb would 
otherwise have been liable if tlie goods had been prejudiced 
or damnified by any occasion or accident of any sort ; but, 
I 276 1 according to the construction contended for by the plaintiflB^ 
this prior clause would be totally annulled by the other. 
The saving in case of a late departure from the Malabar 
coast, affords an additional proof tliat sea4iazards from 
wcadier, stonii, ifc, were meant. For how could a deten- 
tion beyond die usual season increase the danger of damage 
from insufficiency in the vessel (independent of what the 
weather might occasion)^ or from misconduct in the maater 
or the crew? 

On the other side, it was insisted, that this sort of in- 
strument ou^ht to receive a liberal constniction. The non- 

copipIiaDca 
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compliance with the letter of it^ in not delivering the cargo in 1779, 
die river Thames, was owing to the act of the defendants >^^^ 
themselves, in sending their servants on board, who took it Hothak 
out of the sliip without any participation with the plaintiffs. asiiinst 
This discharged them from the necessity of performing strictly The East* 
that part of die contract (as to which the case of Sparrow India Com* 
▼. Caruthers, reported in Shxins^e (a), was in point), and the PAiir« 
discharge might have been averred in an action of covenant« 
That, as to the goods damaged or lost, the charter-party vias 
certainly very confused and 3l-digcsted, full of contradictions^ 
owing to the circutnstauce of different clauses liaving beea 
added at different times, without attention to the coherence 
and consistency of the whole. But it must be interpreted in 
a manner the most consistent with good sense, and tlie nature 
and the general tendency of the whole contract. The ex- 
pression of '^ shijhdamag^* could not be used in opposition 
to damage received before the goods are put on board, be- 
piuse the owners could never be answerable for that sort of 
injury, and therefore it never could have been thought neces- 
sary to introduce words to declare that they were not[l]. 
It must meau damage received on board of the ship^ and oc- 
casioned by negligence or misconduct; surely not damage 
arising, as in the present case, from the act of God, which 
oo human care could prevent. If tliere were any doubt, the 
special jury who had exercised their judgment u]>on it were 
certainly most competent^ to determine it^ no question being' 
more exclusively fit for their consideration. Tlie owners 
therefore were by that clause exempted from responsibility 
for any other sort of damage but sliip-damage so understood, 
and the foregoing words '^ by any accident whatsoever^' were r 277 1 
Cliereby controuled and restrained. Then, as to the goods 
lost, this being the clear meaning of ship-damage, and univer- 
sally so understood by persons conversant with the subject, it 
could never be the intention of the contract, that, though the 
ou'ners were not to be answerable for goods damaged, they 
inrere for goods lostf by the act of God. The strict com- 
pliance vridi the words on which the defendants relied as to 
the goods lost, was never expected. The cargoes of India" 
Wieii are never delivered into the Compani/% warehouses, but 
only into lighters belonging to the Company. Edtcin v. Tht 
Mast India Company (a)y and Edwards v. Child (b), were 
4ated, Ix)rd 

(a) T. 18 Geo. 2. Str. l^S6, would make the owners liable for 

[l] It was said, that the clause losses by storms, and with the express 

meotioniog ship-damaga was first in- design of pretenting that construction^ 

troduced in 17^9, when the llchester this new clause was adopted. 
East'Indiaman was lost The then (a) Cane. H. 1690. S Vern. 210^ 
£o/fnfo/*-Ge»rra/had given an opinion, (b) Cane. M. 17 1 6. 3 Fem. 727* 
that the charter-party^ as it then stood, 
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J Y79 Lord Mansfield, — I have no doubt, but that, if the de« 

M^_j_ J liver)- nt Margate, was in tlic contemplation of the parties, 
IIoTiiAM substituted for a deliv<?ry at hondon^ it might have been 

ftcainst averred in an action of covenant fcj, because there can be 
The East* >'^ material fact in a cause which may not be put upon record, 
India Com- or given in evidence on the general i>8ue. "^Ilie Co/npanif 

PAKT. are not liable to any hnputation. Tlie part tliey took, when 
tlie calamity happened^ was wliut humanity and Justice re* 
quired, and can be of no prejudice to either side. The 
charter-party is an old instrument, informal, and, by the intro- 
duction of difterent clauses, at different times, inaccurate, 
and sometimes contradictory. Like all mercantile contracts, 
it ought to have a liberal interpretation. In construing agree- 
ments, I know no difference l>etween a court of law and a 
court of equity [I]. A court of equity cannot make au agree- 
ment for the parties; it can only explain what tlieir tnie 
meaning was ; and that is also the duty of a court of law. 
1 told the jury, that the instrument must have a liberal 
construction, according to the true intention, and I left the 
construction to them more than in common cases ought to be 
done, because the provhice of construing written instruments 
belongs to the court. On the point of ship-damage I had 
considerable doubts, which I stated fully to the jury. Tlie 
Companif have thought fit to bring the case before the court, 
but, upon hearing the argument^ I am now clear that the 
verdict was right on all the issues. As to the first, the Com-- 
fany, by receivii^ part of tlie cargo, have waved all objec- 
tions concerning die delivery ['2]. The principal question iS| 
whether the owners are to pay for the darange occasioned by 
the storm — the act of God; and this must be detennined l^ 
tlie intention of the parties, and the nature of the contract* 
It is a charter of freight. The owners let their ships to hire, 
and tliere never was an idea that diey insure the cargo against 
the perils of the sea. Tlie Company stand their own in* 
surers. Words must be coastrued according to die subject- 
matter. What are the obligations upon the owners which 
arise out of the fair construction of llie chiuter-party ? Why, 
that they shall be answerable for damage incurred by their ' 
own fault, or that of their servants, as from defects in the 

ship, 

(c) Vide Jofvcs y.'BarUty, infra, T. [2] His Lordship had interrupted 

tl Geo.S. p. 684. the defendants' counsel to ask, whether "* 

{l\ In the case of Edicin v. The the Company could niran seriously to -^ 

jjSiM/ India Company y Vtrnon makes, insist, that ihey were to have the use^s 

the court say, " Though the charter- of the ship, and the goods which had-^ 

" party is so penned, that nothing bc^en delivered, and not pay for ihe?^^ 

** can be recovered at law, yet the freight of them. 
*' plaintiiis have a just demand, and 
'• ought to be relieved in equity/* 
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chip, or improper stou'age; fnich as mixing commodities 1770 
togedier which hurt one another^ A'c If they were liable ^ ^^^ J 
for damages occasioned by storms^ they would become Horn am 
insurers, not freighters [f]. Many of the difficulties which a^^ainst 
have been raised^ are ocsasioned by tlie multiplicity of ThSeast- 
nmiecessary words, introduced with a view to be more Indfa Cox- 
explicit; an effect which often arises from the same cause pavy^ 
in acts of parliament. It seems the question had occurred 
in the year 1759, and the clause mentioning ship-damage 
was introduced in order to fix the risks for which the owners 
were to be answerable. Tliat clause rides over all the for- 
mer part of the charter-party. As to the other point of the 
goodn lostf the whole is one entire contract, and must be 
understood in a manner consistent with itself; and it never 
could be intended, that tlie owners should be protected from 
the lesser loss, and remain answerable for the greater. 

WiLLEs, Justice, absent. 

AsHHURST, Jfi5^icf, — I am of the same opinion. The 
consideration, that the owners are not insurers, controuls every 
branch of the instrument. If the proviso concerning sliip- 
damage had been wanting, there might have been some doubt ; 
as the case stands diere is none. 

BuLLER, Justice, — ^I am of the same opiiuon. There 
could have been no doubt on the subject of the first issue, if 
the parties had gone on in die usual way, by an action of cove- 
nant on tlie charter-party. If an act undertaken to be done if 
dispensed witli by the other-party, it is sufficient so to state it 
on the record ; special pleadmg being nothing but a bare nar- 
ration of facts in a legal form. 

The rule discharged. 



[f] There is a distinction in this 
vespect between ^ooc/a- and skip: *' for 
•• it is in common expi»rience that the 
^' owners of stiips are in some sort 
*' their own insurers," per Lawrence, 
J. in Beatson v. Sdiank, 3 East, 233. ; 
Vhere it was provided by the charter* 
party, that in case of the *< inability 



" of the ship to execute or proceed on 
** the service,'' an abalement should 
be made in the freight; and it was 
held, that in;»bility by reason ot disease 
among the crew, and desertion from 
apprehension of it, was inability 
within the terms of the proviso. 
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A mortgager, 
after giving no- 
tice uf the mort- 
gage to the l«- 
luintin pcMscs- 
•ion undrr a 
lease prior to 
the inorti;agr, is 
iutitlod to the 
rent in arrear at 
the tiiiir of the 
Autire, as w'*ll as 
ti) what accrues 
•ftemanls, and 
lie may distrain 
for it alter sue }i 
sot ice.— In a no- 
tice for the sale 
cf a distress un- 
der 2 ?r. & Af. 
C> 5. it is not nc- 
ceisary to men. 
tion When the 

rent became due 
for which the 
distreu waa 



Moss against Gallimore and Another. 

TN an action of tro^pass^ x.Iiicli ^vas tried before Narrs^ 
^ Justice^ at the last Assizes for Staffordshire^ on not guiltj 
pleu«)t*Hy a verdict was found for the pluintiffy subject to the 
opinion of the court, on a case i-escrvtd. Hie case stated as 
follows: — One Harrison ^ bein*: seised in fee, on the Ist of Jfl- 
mtary 1 77C, demised certain premises to the plaintiff for t^entj 
years, at the rent of ,£40, payable yearK on tlie 1 '2th of May ; 
and, in Maif 177-, he inortga<^cd the same premises, in fee, 
to the defendant Mrs. Gallimore, Moss continued hi pos- 
session from the date of the lease, and paid his rent regularly 
to the mortgagor, all but ,f 28 which was due on and before 
the month of f^ovemher 1778, when ilie mortgagor became a 
bankrupt, being, at the time, indebled to the mortgagee in 
more than that sum for interest on the mortgage. (>n the 3d 
oiJavuary \11\), one //a/x^i/r went to the plaintiff, on be- 
half of Callimore^ shewed him ttie mortgage deed, and de- 
manded firom him the rent then remainmg unpaid. Tliii 
was the first demand that Gallimore made of the rent. The 
plaintiff told Ilarwar, that thi: assignees of Harrison had d^ 
manded it before, viz. on tlie 31st of December; but, when 
Harxi-ar said that Gallimore would distrain for it if it was not 
paid, he said he had some rattle to sell, and hoped she would 
not distrain till they were sold, when ht- m ould pay it. Hie 
plaintiff' not having paid according to this uncfertaking, the 
other defendant, by orr'cr of Gallimore, entered, and di»- 
tniined fop the itnt, and thereupon gave a written notice of 
such distress to the plaintiff^ in the following words : ''Take 
" notice, that I have this day seized and distrained, Sfc, by vir- 
" tue of an authority, ^r. for thf mhu cjf ^(28, 1.eing rentj and 
** arrears of rent, due to the sani VsUv Gallimore, at Mi- 
*' chaelmas last past, for, 8cc. and via't s you pay the said 
** rent, Sac." He aA:ordingly sold cattU: and goods to the 
amouut of £22. Qs. — The question stated lor the opinion of 
the court, was, Whether, under all the circumstances, the dis* 
tress could be justiOed? 

Hood, for ibe plaintiff. — Bozcer, for tlie defendants. 

H'ood, — ^llie plaintiff's case rests upon two grounds. 1« 
Tiie defend<ftit, Gallimore, not being, at the time when the 
rent distniined for became due, in the actual sebin of the 
[ 280 ] premises, nor in the receipt of the rents and profits, she had 
no right to distrain. 2. Ihe notice was irregular, being for 
rent due at Michaelmas, whereas diis rent was only due, and 
payable in May, — 1 . Before tlie statute of 4 Aniic, c l6. (a), 

a con* 
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a conv^ance by tlie reversioner was void without the attorn- 
ment ok the tenant (b), which was necessary to supply the 
place of livery of seisin. Since that statute I sulmit that attom- 
nteat is no longer necessary to give effect to the deed ; but it 
does not follow from thence, that a grantee has now a right to 
distrain, before he turns his title into actual possession. The 
mor^agor, (according to a late case (c),) is tenant at will to 
the mortgagee, and has a right to the rents and profits due 
before, his will is determined. Nothing, in this case, can 
amount to a determination of the will, before the demand of 
the rent on behalf of the mortgagee, and the whole of that 
for wbichi the distress was made became due before tlie de- 
mand. If the mortgagor himself had been in possession, he 
could not have been turned out by force ; the mortgagee must 
have brought an ejectment. The assignees had called upon 
the plaintiff for the rent, as well as Gauimore, and how could 
he take upon himself to decide between th^m ? The mort- 
gagee should have brought an ejectment, when any objection 
mere might have been to the title could have been discussed. 
It does not appear from the case, that the interest in arrear 
hi^. ever been demanded of the mortgagor, and there is a 
tacit agreement, that the mortgagor shall continue in possea- 
flon and receive the rents till default is made in paying the 
interest. — £. The notice is irregular, and, on that account, 
ib^ distress cannot be justified. By the common law, the 
lpM>ds could not be sold. Tlie power to sell was introduced 
by the statute of William and Marjf (d)j but it is thereby 
uired, that notice shall be given thereof ^' with the cause 
taking^* &c. T^ese requisites are in the nature of con* 
itions precedent, and, if not complied with, the proceedings 
are illegal. It is true, this irregularity, since the statute of 
11 Geo. 2. (e), does not make the defendants trespassors 
ab itiitio, but the action of trespass is still left by that 
statute, for special damages incurred in consequence of the 
irregularity. 

Lord Mansfield observed, that the plaintiff was pre- 
cluded, by the case, from goin^ for special damages arising 
from any supposed inegularity in the sale, no such special 
damages beii^ found, and the question stated being only, 
whether the distress was justifiable; and Bullbr, Justice, 
said, that it was not necessary by the statute of William if. 
Mary, to set forth^ in the notice, at what tim^ tl|e rept became 

dbf; 
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Boker,'^lf the law of attornment remained still the sqae 
as it was at common law, the conversation stated to haft 
taken place between die plaintiff and Harwar would amount 
to an attornment ; and/ when there lias been an attornment, 
its operation is not restrained to the time when it was madet 
it relates back to the time of the conveyance, and makes 
part of the same title ; like a feoffment and livery, or a fint 
or recovery and the deed declaring the uses ; Long v. Hend^ 
id). NoiCf however, any doubts there m^t have been on 
this sutyect are entirely removed, by the statute of QuecD 
Anne^ the words of which ire very explicit, viz. (b), •' tfa 
^' all grants or conveyances of any manors, rents, 
'' or remainders, shall be as good and effectual to all u 
'' and purposes, widiout any attonuneut of the tenants, as if 
y their attornment had been had and made.** The proviio 
in the same statute {c) which says, that the tenant nail not 
be prejudiced by the payment of any rent to the grantor be- 
fore he shall have received notice of the grant, shews, thatk 
was meant that all the rent which had not beenpottf at Al 
time of the notice should be payable to the grantee. Tbe 
mortgagor b called a tenant at will to the mortgagee. 21ftf 
may be true in some respects, but it is more correct to coiH 
aider him as acting for the mortgagee in the receipt of thv 
rents as a trnstee, subject to have his authority for that pap- 
pose put an end to, at whatever time the mortgagee pleMl. 
It is said, tlie proper method for the mortgagee ta have ftt 
lowed would have been to have^brought an gectment, but it 
is only a very late practice to allow a mortgagee to get infio 
the possession of the rents, by an ejectment against a teant 
under a lease prior to the morteage (d). The interest, itil 
said, is not stated to have been aananded; but the case stateiii 
that, at the time of the notice and distress, more than the amooilt 
of the rent in arrear was due. It is said, the tenant oooU 
not decide between the mortgagor, (or, whidi is the SUBI 
thing, his assignees,) and the mortgagee ; but that is no c^ 
cuse. He would luive had the same difficulty in the case 
of an absolute sale; a mort^e in fee beii^, at law, t 
complete sale, and only diffenng from it in respect of thft 
equity of redemption, which is a mere equitable interest. 

The court told him it was unnecessary for hnn to si^ «fl| 
tiling on the other point. 

Lord Mansfield, — I tliink this case, initsconseqiicttoa^ 
very material. It is the case of lands let for years and after* 
wards mor^aged, and considerable doubts, in such casef, 
have arisen in respect to the mortgagee, when the tenant coU 

ludos 



(a) 1 Anders. 256. S. C. Cro. El. 
209. 

(b) 4 Jnne, c. l6. § 9. 



(c) § 10. 

(d) White \. Haxekms^wprif U. If 
Qco. 3. p. 23. Note [7]. 
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liidei with die mortgagor; for^ the lease protecting the pos- 1779, 
tenioii of such a tenant he cannot be turned out by tlie mort- ^pv^/ 
gagiie. Of 'late years the courts have gone so far as to permit >|oss 
the mortgagee to proceed by ejectment^ if he has given against 
notice to the tenant that he does not intend to disturb his pos' Galli- 
Mssion, but only requires the rent to be paid to him^ and not to xo &&• 
die mortgagor [f 1]. This however is entangled with difficult 
tic9« llie qiiestioti here is, whether the mor^agee was or was 
won cntilled^to the rent in arrear. Before the statute of Queen 
Jlnne, attornment was neoesaary, on the principle of notice 
to the tenant ; but, when it took place, it certainly had rela- 
tion back to the grants an(i like other rdative acts, they were 
to be taken together. ^Hius livery of seisin, though made af- 
' terwards, relates to the time of the feofimeut. Since tlie 
statute, the conveyance is complete without attornment, but 
there is a provision, that the tenant shall not be prejudiced 
for any act done by him, as holding under the grantor, till he 
h» had notice of the deed. Therefore the payment of rent 
btfoie audi notice is good. With this protection he is to be 
^eoasidered, by force of the statute, as having attorned at the 
time of the execution of the grant ; and, here, the tenant has 
tnflEered no injury. No rent has been demanded wliich was 
paid before he knew of the mortgage. He had the rent in 
qtiiestion still iu his hands, and was bound to pay it according 
to the legal title. But having ^tice from die assignees, and 
abo from the mortgagee, he dares to prefer the former, or 
kec^ both parties at arm's length. In the case of execution 
it u uniformly held, that if you act after notice, you do it 
mt your peril. He did not offer to pay one of the parties 
ou receiving an indemnity. As between the assignees and 
^e mortgagee, let us see who is entitled to the rent. The 
assignees stand exactly in the place of the bankrupt. Now, ^ 

m, mortgagor, is not properly tenant at will to the mortgagee, 
Jbr he b not to pay him rent. He is so only mtodam modo, 
^Nothing IS more apt to confound than a simile. When the court, [ 2S3 ] 
or counsel, call a mortgagor a tenant at will, it is barely a com- 
parison. He is like a tenant at will. .The mortgagor receives 
the rent by a tacit agreement with the mortgagee, but the 
aiortgagee may put an end to this agreement when he pleases. 
He mis the legal title to the rent, and the tenant, in die pre- 
sent case, cannot be damnified, for the mortgagor can never 
oblige him to pay over again the rent which has been levied by 
Jbis distress. 1 therefore think the distress well justitied ; and 

I con-< 



[f l] This is no longer admitted, vide notes to JFhite v. I£av:kin$, $upra 23. 
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I consider diis remedy as a very proper additional adyMnfiy 
to mortgagees, to prevent collusion between die tenant and. 
die mor^agor. 

AsHHVRSTy Justice^ — The statute of Queen jifme !■• 
rendered attornment unnecessary in all cases, and die only 

auestibn here arises upon die circumstance of the nodoe of 
le mortgage not having been given till after the rent db* 
trained for became due. Where the mortgagor is hmiadf At 
occupier of the estate, he may be considmd aa tenant si 
will ; but he cannot be so considered, if there is an wider* 
tenant; for there can be no such diing as an under* 
tenant to a tenant at vifill. The demise itself would amowt 
to a determination of the will. There being in tfiis case a 
tenant in possession, the mortgi^or is, therefore, only a va* 
ceiver of the rent for the mor^agee, who may, at any tan^ 
countermand the im])Iied authority, by giving notice not Is 
pay the rent to him any longer. Jgt 

BuLLER, Justice^ — ^There is in diis case a plea of Ae 
general issue, which is given by statute (a) but if the hisCilh 
cation appeared upon the record in a speciid plea, the mslrai 
must be held to be legal. Before the act of Queen Anm, 
in a special iustification, attornment must have been pleadeiL 
But since tnat statute, it is never averred in a decIaratioB k 
covenant, nor pleaded hi an avowry. In the case of Keeek 
V. Hall, referred to by Mr. Woody the court did not cob- 
sider the mor^agee as tenant at will to aUpurpotes. If n^ 
memory do not fail me, my Lord distinguished mortgagoii 
from tenants at vnll in a very material circumstance, namelj, 
that a mor^agor would not be eutided to emblements. Ex- 

i)ressions used in particular cases are to be understood widi it- 
ation to die subject-matter then before the court. 
The Postea to be delivered to the defendants [f 77] [f 2]. 



(aj 11 Geo. 2. c. 19. §21* 



[t 77] Vide Eaton v. JaqveM, Jf. 
21 Geo. 3. infra^AtSS. 



[p 21 In Birch v. Wright, 1 T. R. 
378. this case was confirmed by the 
court, and fully re-stated by BuUer, J. 
who declared by Lord Mansfield's de- 
sire, that his Lordship continued sa- 
tisfied with the decision. In that case 
it was determined that the grantee of 



a reversion, in trust for payment of sn 
annuity, might recover in an actiot 
for use and occupation against i 
tenant from year to year, who cams 
in under the grantor before the gran^ 
all the rent unpaid in tiis hands at tlii| 
time of notice of the grant. 
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The King against Miles. J^y. ^^^ 

A RULE had been obtained to shew cause, why leave it st^gentral 
-^^ should not be given to file an information against the ^i«f that the 
defendant, as the author of a libel, accusing the prosecutor ^maniofimna^ 
(Mn Sykes) of havii^ been concerned in a monopoly in the \ionfbraprivat* 
East IruUeSy which produced a £unine, and occasioned die p:Ji^iM^-^ * 
death of 30,000 people. ^ce> unless th« 

Upon shewing cause, it was objected, that the prosecutor, dw^^rci^^ 
in the affidavit on which the rule was granted, had not sworn upon oath. 
directly, and pointedly, to his innocence of the charge, which 
it was said, was universally required by the practice of the 
court,^ before an information will be granted for a libel ac- 
cusing a private individual of a specific crime. 

Lord Mansfield said, this was a general rule, though 
not universal^ for that he recollected some instances, where, 
under particular circumstances, it had been dispensed widi 
(a), but that there was nothing in this case to make it an ex- 
ception to the general practice. 

The rule dischaiged. 

(a) Vide Rex y. Bate, E. 20 Geo, 3. infra, p. 387. <3^JR^x v. 
Webber, T. 29 Geo. 3. 3 Term Rep. 388. 



Lavabre and Another against Wilson;— Friday i9ih 
BizE against Fletcher; — and Lavabre 
and Another against Walter. 

THE first and last of these cases were actions on the if an insured 
same policy of insurance^ on the Camaticj a French ^JSscdwc^bod 
Ea9t Indiaman, The first ^I'as tried at Guildhall; at the in the policy. 
Sittings after Easter Term (a), and a verdict found for the (^u*^^i 
plaintiffs. Afterwards^ at the same Sittings (6), Bize v. LciTneirvo^afe 
Fletcher, which was an action upon 9i different policy, but ofnecewityin 

, ' -. ^■^•jj *j'/ the direct course, 

on the same ship, came on to be tried ; and a verdict was and in the shoru 
also found for the plaintiff in that cause, and acquiesced t*»t time, other- 
in. In Trinity Tenn, 19th George ill. (c), a rule was witLswiuiw' 

granted di»charg«U 

■ 

(a) Wednesday, igth May 1779- (O Monday, 7th June 1779. 

(bj Monday, 31st ilay 1779- 

V 5i 
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1779* granted to shew cause why tliere should not be a 

v«^v^^ trial in tlie case of Lavabre v. Wilson, which rule stood 

Lavabue till this term. In the mean time, at the Sittings after J'rimhf 

against Term, IQth George lll.(d), Lavabre v. IValter was tried^ 

Wilson, and a verdict having been found in that case likewise for the 

plaintifisy a new trial was moved for in the beginnii^ of this 

term (e), and a rule to shew cause being grantod, the comt 

directed that this last-mentioned rule, and that in Lavabre ▼. 

Wilson, should come on to be arp;ued at die same time. AH 

the three trials were before Lord Mansfield. 

in IjQvabre v. Wilson, and Lavabre v. Waller, the voyage 
insured was described in the following words : '^ At and from 
*' Port ]j Orient to Pondicherry, Madras and China, and 
** at and from thence back to the ship's port, or ports of db- 
charge in France, with liberty to^ touch in the outward or 
*' homercard'bound voyage, at the Isles of France and AnfN 
'' bon, and at all or any other place or places what or where* 
'^ soever." And there was this additional clause in a subt^ 
quent part of the policy, viz, ** And it shall be lawful for the 
** said ship, in this voyage, to proceed and sail te, and touch 

and stay at any ports or places whatsoever, as well on tbb 

side, as on the other side of the Cape of Good Hope, with- 
'^ out being deemed a deviation." 

In Bize v. Fletcher, the description of the voyage insured 
was as follows, (being nearly the same with that coimnooly 
used in insurances upon English East-Indiamen :) *♦ At and 
*' from UOrient to tlie Isles of France and Bourbottf and to 
^' all or any ports and places where, and whatsoever, in the 
'' East'Indies, China, Persia, or, elsewhere, beyond the Cape 
" of Good Hope, from plac^ to place, and during the'riiip'f 
^' stay, and trade backwards and forwards, at all ports and 
*' places, and until her safe arrival back at her last port of 
<f discharge in France.^* But, at the same time that this 
policy was subscribed, there was a slip of paper wafered to 
it, and shewn to the underwriters, on which was ^vritten the 
following representatipn (/) ; " Tlie ship has had a comf^ete 
" repair, ^nd is now a iine and good vessel, three decks, /n- 

iends to sail in September or October next (1776). Is to 

go to Madeira, the Jsles of France, Pojidicherru, China, 
" the Lies of Fratue, and VOrientr 

The ship did not sajl till the 6i\\ of December 1776, and 
did not reaph Pondicherry till the ?3d of July 1777. She 

continued 

fd) Friday, l6th July 1779, (f) Suprd^p. \2. Note [4]. col. 2. 

(ej Tuesday, 9th November 1779, [fJ. 






[r] And sec the report of Size v. Fletcher, Park Ins: 903. 
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ccKituiued there till the 23d of jiugusi following, when, in- I770, 
atead of proceeding to Chitia^ she sailed for Serial, where v^v,*^ 
haying passed the winter, and undeigone yeiy considerable re- Lavabrs 
pairs, ^e sailed from dience early in the year 1778, (being '. asainst 
Ae second ship that left the Ganges^) returned to Pondi^ Wxlsok/ 
cAf ny,andafter taking in ahomewaroPbound cargo, at that place, 
proceeded in her voyage back to UOrient, but was taken 
m October in that year by the Mentor privateer. The usual 
time in which the direct voyage between Pondicherryund Ben^ 
gal is performed, is six or seven days, but the Camatic was * 

about six weeks in going to Bengal, and two mondis on the 
way back from thence to Pofidicheny, Both going and re- 
turning, she either touched at, or lay off, Madras, Masulipa" 
tatny risigapatam, and Yanon, and took in goods at all those 
places. 

I . On the trial of Lavabre v. Wilson, it was, in the open- 
ing for the plaintiffs, insisted, that, under the general liberty, 
given by the policy of touching at all places whatsoever, the 
vessel might go to Bengal, which, by die operatipn of diose 
words, was as much part of the voyage, as if it had been ex-» 

Eressly named. That the ship being there, the voyage might 
e abridged, and her further progress to China abandoned, 
for that vessels insured may always return back from any 

eu)t within the limits of the vo^rage contained in the policy, 
>rd M A N s F I £ L D, however, having intimated a clear opinion, 
that die general words were, by the expressions of ** in the 
*^' outward, or homeward-bound voyage, and " in this roy- 
age," qualified and restrained so as to mean '' all places 
whatsoever in the usual course of the voyage to ana from 
^ the places mentioned in the policy,*^ this ground was im« 
mediately abandoned, and never farther mentioned by the 
counsel for the plaintiffs in tlie progress of these causes [1]. 
Tlie plaintiffs rested their case chiefly on another ground, viz. 
ibsLt the voyage to Bengal was adopted by necessity for the 
safety of the ship, upon die bon& fide opinion of the captain 
^nd the rest of the officers, and of one Berard the supercargo, 
who had the principal management. To prove this necessity, 
it was swoni by Berard and four mates, that the ship had 
been detained longer in Europe, than at first was foreseen, 
and that she met with extremely bad weather on her outward 
passage, and at Pondicherry was so leaky, that it appeared [ 287 J 
to them, upon consultation, that she must be careened, which 
could only be done at Bengal, there beii^ no other place so 
near as for her, in her then situaUon, to be able to proceed to 

it 

[ 1] The plaintiffs had several opi- their favour, op this point. 
Dions of Dutch and French lawyers in 

X4 
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1779. ^^ ^^^ safety, where that operation coold be perfonned; for 

y^^^^ that no harbour between Pondicherry and the Ganges on one 
Lavabrs ^^^^' ^"^ Pondichenif and Bombay on the other, would ad^ 

affiainst ''^^^ ^^ *^ '^^ ^ vessel being hove down, her borthen benq^ 
s WiLsb}^. ^^^^ ^^ ^"'- Indeed, it turned out when they got to Ben" 

gal, that she could be repaired without careening, but this 
was only discovered, they said, after she was miloaded of 
much more of her contents than could have been done with 
safety in the open road of Pondicherry, All die witnesses 
for the plaintiffs swore that they took the resolution of goiiQg 
to Bengal much against their inclination, for that it would 
have be&i not only more for the advantage of the o^^Tiers, but 
also more for their private interest as individuals, to ^ to 
Chinttj they having prepared their own adventures for that 
market. Besides the circumstance of the leak, they assigned 
an additional reason for relinquishing the voyage to China, 
viz. that they had been detained so long at Pondicherry^ from 
delays in unloading their outward-bound cargo, tliat they were 
not ready to leave that place, till it was too late to undertake 
the China voyage with any degree of pnidence or safety, 
and they said Bengal was the best place they could go to 
winter at. 

The defence set up was; 1. That the ship had never sailed 
, on the voyage insured, her destination, when she left Europe, 
having been for Bengal and not China ; 2. That, supposing 
her to have sailed on the voyage described in the policy, yet 
her going from Pondicherry to Bengal, instead of proceed- 
ing to China, was a deviation, and was not justified by neces- 
sity. In support of the first ground of dct'ence, certain se- 
cret instructions were relied upon, which were found on board 
the ship, and w^ere addressed bv the o^iiiers at U Orient to 
Berard the supercargo, and which, though obscurely penned, 
gave great room to contend, either that at her departure it had 
been resolved to substitute Bengal for the China voyage, or, 
at least, that the alteniallve was left with Berard, to be de- 
cided one way or tlie other, according to certab events in 
Jndiaj which events turned out in the sort of way that, ac- 
cording to the instructions, w as to determine the voyage for 
Bengal. - On the second ground tliey contended, that from 
the account given by the plaintiffs' own witnesses, there was 
no necessity' for goii^ to Bensial, and, that it appeared, 

r 288 1 ^^^^' instead of going directly thither, a trading voyage had 
• ^ been made from Pondicherry , which afforded a strong pre- 

sumption, that trading was tHe object and motive ; and that 
the leak, or lateness of the season, were only after-thoughts, 
and mere pretexts. They called two or diree captains of 
English East'Indiamen to prove that, in the situation and 
lat the time of year specified by the witnesses for tlie plaintifis, 
the ship might have proceeded to China, or have returned 

to 
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to Europe, or might have stretched over to Achem, or Ma^ 1779, 
lacca, or have gone to CeyloUy wWi more propriety than to ^ , ^^ ^ 
Bengal, for die purpose of careening, if that had been ne- Lavabrb 
cessary. But, on these matters of opinion, the defendant's ag:ain8t 
witnesses differed from one another very considerably, in seve- WiL»a». 
ral particulars. 

Lord Manspield told the jury; 1. That Bensal was 
certainly not within the words of the policy ; But, 2. That, if 
they should think, that, at the time of the ship's departure 
from Pondichemfj the captain and officers were, bowi fid^, 
of opinion, that to go to Bengal was a matter of necessity, 
or what common prudence rendered their indispensable duty, 
9Bd that there was no other motive for going to that place 
instead of China, they must find for the plaintiffs ; for that 
going to any port, though out of the course of the voyage^ is, 
in the eye of the law, no deviation, if necessary for the 
safety of the ship. On the other hand, if they thought the 
necessity set up a mere colour and pretext, and that the voyage 
to Bengal was deteimined upon from other motives, they 
must find for the defendant. But, in considering this question, 
they must not lay much stress on the opinions of other people, 
formed after the event, when the real state of the ship, and 
the nature of the leak, had been discovered. Men of differ- 
ent degrees of skill, experience, or understanding, might 
differ extremely in their judgment on the same subject, b$ 
they had seen by the diversity of opinions delivered by the dif* 
ferent captains who had been examined, 

2. On the trial of Bize v. Fletcher, the counsel for the de- 
fendant contended, that the representation accompanying the 
policy restrained the voyage to the limits therein specified, and 
Drought the merits of the case to be the same as in Lavabre 
V. Wilson ; and they produced some additional evidence, (par- 
ticularly some letters written by the owner to their corre- 
spondents who had got the policy underwritten,) to raise a 
presumption, that the necessity of going to Bengal vrvia merely [ ^$9 ] 
pi pretence, devised after the capture, and when the insured 
began to apprehend that the words of the policy would not 
cover a voyage to that place. 

Lord Mansfield, in summing up to the jury in this 
fcause, after stating very fully the difference bet\i'een a repre- 
sentation and warranty, told them, that, if they were satisfied 
that the real intention at the time of the representation was to 
go to China, Utie plaintiff would be entitled to their verdict; 
for that the insured might change the intention in this case, and 
go to Bengal, and yet be protected by the policy, which 
clearly admitted of that voyage, and must have been undcr- 
Ktood by both parties in a greater latitude than the represen- 
tation, being expressed in different and much more compre- 
hensive tcrnvs. His Lordship then stated, and observed upon, 
the evidence which was given on the part of the defendant to 

shew 
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shew that the necessity M-as fictitious ; being (I presume) of 
opinion tliat if the jury had believed it to be so^ it would IiaTe 
aifordcd a presiunptiou that the original plan, even at the 
time of the representation^ was to go, not to China^ but to 
Bengal. 

When the motion was made for a new trial in Lavabrer, 
Wilaoriy the new evidence which had been produced in Bizc 
V, Fletcher w^as relied upon; but Iy)rd Mansfield lold tlic 
counsel, that^ if they meant to make the discovery of new and 
material evidence the ground of their motion^ they must lay it 
before the court by affidavit, that there might be an opportu- 
nity given to the other side of answering it; for that he could 
not, in his report of what passed on the trial of Lavabre and 
Wilson, state any of the evidence produced in the other 
cause. — Such atiidavits were afterwards produced. 

3. The evidence in the case of Lavabre v. Walter, was 
nearly the same as in Bize v. Fletcher, The secret instruc- 
tions given to Berard had been more attentively perused, and 
afforded stronger reasons than they at first seemed to do, to 
suspect that the voyage to Bengal was predetermined, before 
the departure from V Orient, Tlie plaintifis' witnesses were 
much pressed on this occasion, to say, whether the lateness of 
the season alone was such as, independent of tlie teak, would 
have dettTmiued tliem to abandon the China voyage; and, 
on the other hand, whether the leak, independent of the other 
reason, would, in their opinion, have rendered it necessary so 
to do. To this they said, that they could not give a certain 
answer ; for that, as neither of the cases had happened, diey 
had not exercised their judgment upon them. 

^rhe counsel for tlie defendant msistcd, that, if the lateness 
of the season was the sole or predominant reason for aban- 
doning the voyage to China, the insured could not justify 
the deviation to Bengal: for tliat, whei\ an insured voyage 
is abridged, the ship must return back in the course iusured, 
and cannot justify a deviation for the sake of wintering in a 
harbour more commodious perhaps than any to be found on 
that c6urse. 

Lord Mansfield now summed up very strongfy agabst 
the plaintiffs, on the head of fraud. But, independent of that 
ground, he stated a new point against them, viz. that if ne- 
cessity were admitted to have been the sole motive for sub- 
stitutmg tlie voyage to Bent^al in the place of that to China, 
still it was incumbent on tlie insured to have pursued that 
voyage of necessity directly, in the shortest and most expe- 
ditious manner, and that the delay in going from Pondicherry 
to Bengal, and the repeated stops by touchmg at different 
places, and trading there, were deviations, and not within 
the protection which the supposed necessity afforded to the 
^rect vovage, 

The 
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The rules to shew cause why there should not be new 
truds in the two cases of Lavabre v. Wilson, and The same v. 
Walter, came on to be argued this day. 
^ The Solicitor General, Covcper, and Douglas, for the plain- 
tiffii. — Dunning, Lee, and Rooke, for the defendants. « 

For the plaintiffs it was argued, that, if it was true that 
there was a necessity sufficient to justify the voyage to Bengal, 
the time employed in going thither could not alier the case, 
as the risk had not been thereby increased, the coasting voy- 
age really performed being free from all hazurd, and it 
being sufficient if the ship arrived in the Ganges before the 
winter set in. At least, whether the risk had or had not been 
increased was a question of fiict, for the consideration of the 
jury, and they had given dieir opinion, that it was not, by 
finding for the plaintiffs. It was unquestionable, that, under 
the words of the policy, it was competent to the ship to have 
stopped and touched at different places, witliin the usual 
course of the voyage described, though not menti<Hied by 
name, and a voyage superadded by necessity ought to be sub- 
ject to tlie same qualifications, and entitled to the same sort 
of latitude as the original voyage, it having become, by open- 
Cion of law, a part, as it were, of that original voyage. 

For the defendants, it was insisted, that this new point was 
a mere question of law, but that, in truth, it could not admit 
of a doubt, since it was only this, whether, upon a deviation 
for a justifiable purpose, that purpose may be abandoned, 
and the ship stop at various places for other unnecessary pur- 
poses. It was absurd to say, that protracting the time of the 
voyage did not increase the risk. As well might it be con* 
tend^, that lengthening the distance would not increase it. 
Clayton v. Simmonds (a), was cited, where it was held, 
by Lee, CMef Justice, " diat, if a ship rtits into a port, 
** not usual, or stays an unusual time, it is deviation.]' 

Lord Mansfield, (after observing upon the evidence of 
fraud, and of an original intention, or commercial motive, 
for goi£g to Beneal,) — If this application were upon the 
ground of impeadiing the testimony of the plaintiffs' wit* 
nesses, whatever my private sentiments might be, after two 
concurrent verdicts, I should not be inclined to interpose. 
But, without impeaching the evidence, I think there ought to 
be a new trial, or rather, that the case has been ill decided. 
The question Ls, whether, without imputation on any body, 
circumstances have not happened to take the voyage out of the 
policy. A deviation from necessity must be justified, both as 
to substance and manner. Nothing more must be done than 
y^hat the necessity requires. The true objection to a devia^ 

tioii 

(f) Guildhall, lUh March 17ilf cited I Burr. 343. 
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tion is not the increase of the risk* If tfiat were so, It woold 
only be necessary to give an additional premium. It is^ that 
the party contracting has voluntarily substituted another voyage 
lor that which has been insured. If the voyage to Bengal was 
unavoidable, where was the necessity to trade ? All the ports 
touched at were out of the direct coiH-se, and six weeks and 
two months were consumed instead of six days. — ^The justice 
of the case required a different decision. 

The rules made absolute f 1}. 



[l] The. two causes were again set 
down for trial, but the plaintift's, when 
they were ready to be called on, sub- 
mitted to the opinion of the court, and 
abandoned their claim against the 
underwriters. — Lavabre and Company 
were bankers at Paris, who had lent 
the sum which was the subject of this 
insurance, upon a contract aiagrosse 
tnanturty (that is, in the nature of re- 
tpondentia and bottomree united,) to the 



owners, Berard and company y at VOri- 
cnt. In this contract the voyage was 
described as in the policy, and I un- 
derstand the plaintiffs have instituted a 
suit in France against the owners, 
which is still depending, on the ground 
of a deviation from the voyage upon 
which they advanced their money at 
the risk of losing it if the sliip and 
goods should h« lost. 



1^92] 

Sstnrday, 



Ren, Lessee of Hall, and Othi^s, against 

BULKELEY. 



If a tenant for 
life with power 
.to grant leases in 
fK>Me9sion for 2t 
years at tl:e be»t 
rent crnvcy his 
life esta'e to 
trustees to pay 
an annuity tor 
\m life, and the 
Rirplus to him- 
•cify the power 
is not thereby ex- 
tinguished, nut 
lie may still grant 
• lease agreeable 
to the terms 
thereof. 



TTPON an ejectment tried before Lord Mansfield, at 
^ the last assizes for Surry, a verdict was found for the 
plaintiff, upon which the defendant obtained a rule to shew 
cause, why there should not be a new trial. The case came 
on to be argued this day, when the fieicts, as reported by his 
Lordship, appeared to be as follows : — In 1741, by tbe mar* 
riage-setdement of Lord Onslozc, the premises in question 
were settled upon him for life, remainders over in strict setde- 
ment, with a power td the tenant for life in possession, to 
make leases, for any term not exceeding twenty-one years, to 
take effect in possession and not in reversion, reserving the 
best rent that could be had without taking a fine. In 1754, 
Lord Onslow J by lease and release, conveyed all his life-estate 
to Briscoe, and his heirs, upon trust to apply the profits in 
the payment of an aimuity of <£ 150 to Wilson , during the life 
of Lord Onslow, and the surplus to Lord Onslow. The year 
following he conveyed all his estate to trustees, for ninety-nine 
years, if he should live so long, for the payment of his debts ; 
but with an express reservation as to all leases granted, or to 
be granted. Afterwards, in 1760, he made a lease of the 
premises in question, to Lemik^ (then in possession as tenant 

at 
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at will^) for twenty-one years, whidi lease Lewin, in 1774, 1779. 
assigned to Hall^ one of the lessors of the plaintiff. Lord y^,- ^^ 
Onslow died in 1776| and, in 1777^ the remainder-man who f^fn 
had come into possession on his death, conveyed to the de- against 
fendant. The same rent was reserved by the lease to Lewin Uulkelbt^ 
which he had paid for several years as tenant at will, and he 
had, besides, covenanted for repairs. 

At the trial, an attempt was made on the part of the de- 
fendant, but without success, to prove fraud in obtaining the 
lease for twenty-one years. The question now v^ras. Whether 
the operation of the conveyance to Briscoe was not such as 
disabled Lord Onslow from making the subsequent lease to 
Lewin? 

The Solicitor General, Dunning, Morgan, and Bower, 
argued in support of the rule for a new trial. They con- 
tended, 1 . That, after die conveyance to Briscoe, it was im- 
possible for Lord Onslow to grant a lease in possession, he 
Laving tliereby parted with die whole of his life-interest; 
Uierefore, diough, in words, the lease to Lewin conveyed an ( S9S I 
immediate estate, yet, in substance, it was a lease in rever- 
sion, and could not commence till after Lord Onslow's death, 
who certainly had no authority by the power to grant Such a 
lease. 2. That, by conveying all his estate in the premises to 
Briscoe, he had extinguished the power, as far as respected 
him, as efiectually as if he had made a feofiment, or suffered 
a recovery. They cited die case of Savilk v. Blaeket (a), 
and Gilbert on Uses (b). They also suggested, that, if this 
lease were to be established, the decision would shake a great 
many titles, for that conveyancers considered the grant of a 
life-estate in the manner in which Lord Onslow had conveyed 
his, as extinguishing a leasing power reserved to the tenant for 
life. 

Lord Mansfield, (widiout hearing the other side,)^- 
Powers came into the courts of common law with the statute 
of uses (c), and the construction of them, by the express 
durection of the statute, must be the same as in courts of 
equity (d). The creation, execution, and destruction of 
them, depend on the substantial intention and purpose of the 
parties. It is said, 1. That the grantor, in this case, was not 
m possession, and that it was necessary that he shouJd be, to 
execute the power. But I think possession here means the * 

receipt of the rents and profits, which were applied to his use. 
If actual possession were necessary, a leasing power could . 
never be executed where the land is in the bands of a tenant (e). 
2« It is contended, that, by granting away his life-estate, he 

extinguished 

(fl) Cane. H. 1721. 1 P. mil. 7778. (d) 1 Burr. 120. 2 Burr. 1 146. 
(b) P. 5. (0 FideGoodtitU v.FunucaA,H. 2K 

ic) 27 Uen.S. c. 10. Geo. 5. infra, p. 565. 
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1 779 • extinguished the power. Certainly where the whole life-estatt 

^r-^_/ is conveyed away by the intention of the parties, the power 

Hen must be at an end, and cannot be afterwards exercised to the 

against prejudice of the grantee. But the conveyance here was only 

BvL&iLBT. to let in a particular charge, subject to which Ihe rents and 

profits still belonged to Lord Unslow ; and the lease could 

not prejudice the security, nor the remainder-msi^ fbr tfa» 

best rent must be reserved. It would theretbre be contraij 

to the intention of all die parties, to hold that the power was 

extinguished by the conveyance to Briscoe, [f] 

The rule dischai|;ed. 
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Saturday, 
SOth Nov. 

In mn action on 
m policy of in- 
fluranoe for an 
average lota, if 
the account it to 
complicated that 
it cannot be ad- 
justed in court, 
the jury, by con- 
tent of the par> 
ties, may find 
for a total lots, 
the plaintiff en- 
tering into a rale 
to accoont upon 
oath fur what 
|»art ofthein- 
•ured property 
lie may reoover. 



Barber against French. 

A CnON on a policy of insurance^ on the ship the Tme 
-^^ Blue, tried before BuLLER, J</5f/ce, at the last Assizes 
for Lancashire. The counsel, at the trial, had begun to 
examine witnesses to prove the amount of an intricate average 
loss, but the Judge thought it would be impossible to adjust a 
complicated account of that sort at Nisi Prius. He thmfore 
proposed, that a verdict should be found as for a total loss, 
the plaintiff entering into a rule to account upon oath to the 
defendant for what he might recover of the property insured. 
The defendant, upon this, desisted from cross-examining far- 
ther as to the particulars, value, 8^c. and a verdict being found 
as for a total loss, the rule proposed was entered into ; but the 
defendant, being afterguards dissatisfied, moved fbr, and ob- 
tained a i'ule to shew cause why there should not be a new 
trial, on the ground that the evidence did not go to a total but 
only to an average loss. The plaintiff was a bankrupt, and it 
was now said, as an argument for making the rule absohit^ 
that his assignees were not bound, and that the rule could not 
be inforced by attachment against them. This difficulty how* 
ever was obviated by the counsel for the plaintiff stating, that 
the assignees would enter into any undertaking for the purpose 
of making the rule binding upon them. Lord Mansfieib 

saidi 



[f] Sec the same doctrine enforced 
in Roe v. the Archbishop of York^ (> 
Bast, 86 ; when the court held that 
the acceptance of a new Jhchsc from a 
tenant for life with power of leasing, 
(which turned out to be not according 
to the power, and therefore was void- 
able as against the remainder-man), 
did not operate as a surrender of a 
former lease under the same po\ier^ 



on the ground that the intention of the 
parties in making the second lease 
was, to enlargi; the terra by the cxef 
cisc of the power, and not by an es- 
tate caned out of the life-estate of the 
lessor; the lessee having already, un- 
der the first lease, the residue of a 
term much longer than the probable 
duration of the life of the lessor. 
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said, he had crften known such rules made, where the ac- 
count was so complicated, that it could not be taken in 
court, and blamed the defendant's conduct in desisting, at 
the tnal, from the examination as to the particulars of the 
damage, after the proposal b; the Judge, and then coming 
to the court for a new trial, on theground that there was not a 
Iota! loss.' He said, if the plaintiii^ or his assignees, should 
not comply widi the rule by which they undertook to account, 
the defendant might apply to the court to stay execution. 

llie rule discharged. 



S94 



Barber 

against 

French, 



Butcher and Another, Assignees of Revett, ^ C J55 ] 
a Bankrupt, against Easto. no». 



npHIS was an action of trover^ by the assignees of a bank- 
^ rupt, to recover the value of goods which had been con- 
veyed by the bankrupt to the defendant^ under a bill of sale. 
The cause was tried before Blackston b. Justice, at the last 
Assizes for Suffolk, when a verdict was found for the plain- 
tiffs. On Tuesday, the 9th of November, Graham moved 
for a new trials on two grounds : 1 . It appeared that the debt 
of one of the petitioning creditors (there being six to make up 
the sum of «£'(!00 {a),) was on a promissory uote^ bearing date 
two years and a half before Revett engaged in trade, and it 
was contended^ that the petitioning creditor's debt must be 
contracted while the bankrupt is actually in trade, lliat, if 
contracted previous or subsequent to his being a trader, a com- 
mission camiot be sued out upon it: 2. It was insisted, that 
the bill of sale was a fair, opeu transaction, not an act of 
bankruptcy in itself, and anterior in point of time to any act 
of bankruptcy committed by Jf{eve^.— The rule to shew cause 
was granted. 

Thif 

(a) 5 Geo. 2. c. 30. § 23. 



A debt oontnd- 
ed /jtfore a maa 
enters intotnd^ 
may be the 
ground of a 
petition for a 
comniuaioa of 
bankruptcy.— 
The ezeculiog a 
bUlofsaleof aU 
a trader's stock 
and effects to 
pay certaia 
debts, the over* 
pliiit if anyyt« 
be accounted for 
to himself, it aa 
act of bank* 
ruptcy[F]. 



[f] The same point was determined, 
principally on the authority of this 
case, in Newton v. Chantltr, 7 Etut, 
138. In tbttt case the conveyance was 
by a trader in insolvent circumstances 
(and having writs out against him) 
to a bondjide creditor, to satisfy a just 
^bt ; and possession was taken under 
the bill of sale : And it was attempted 
to distinguish it from the present case. 



because the vendee was not here him- 
self the original creditor who made 
the arrest: But the court held the 
distinction immaterial; and decided 
on the general principle that any 
conveyance of the whole of a traders 
property in contemplation of bank- 
ruptcy must be an act of bankruptcy, 
although it be made under the pressure 
of legal process. 



f9Sf 
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I 

Tliis day^ when it came on to be argued, ti^e court desired 
Graham to begin, who abandoned the Jlrst point. Lord 
Mansfield having observed that the debt, though contract- 
ed before, continued a subsistm^ debt while the bankrupt was 
in trade (i). On the second ponit, the facts appeared, from 
the Judge's report, to be these : On the I9th of February 
1779, Revett being arrested for a debt of JC76. Qs. Sd. de- 
sired the bailiffs to carry him to Easto'a, a creditor, whom he 
requested to bail him. Easto refund ; but, Revett propoaiif 
to execute to hun a bill of sale of all his effects, for the debt 
for which he was arrested, and also for his debt to him, which 
was £25. 9s. he consented to give a bond for die £7G. 9s. Sd. 
payable at the return of the writ. Revett was thereupon dis- 
charged, and, the same evening, executed a bill of sale of all 
his goods and effects whatsoever to Easto, with pow^ to enter 
and sell the same, for tlie purpose, in the first instance, of 
paying the <£l01 . 185. Sd. and afterwards to pay the overplus, 
if any, to Revett himself, llie next day, (the 20th of i^e- 
hrujaTy)y Easto was put into possession of the effects, and 
continual the possession till he sold them on the 15th of 
March following. The same day, (20th February^ Revett 
signed an order, and, with Easto\ consent, annexed it to die 
bUl of sale, by which he agreed, tiiat, besides the two ddi>ts 
above-mentioned, it should also stand as a security for another 
of £33. IBs. \0d. due to his landlord. On the same day, h^ 
committed an act of bankruptcy, by keeping house, and soon 
after absconded. — Blackstone, JusiicCf had been of opi- 
nion, that the execution of the bill of sale, mider the circuni!- 
atances, was itself an act of bankruptcy. 

Graham now insisted, that this was not a fraudulent con- 
veyance within tlie meaiung of the statute of Jac. I. (c).' Hut 
there were none of the badges of fraud here which are meife* 
Uoned in Tzcyncs Casc(d); no secrecy, no collusion, nothing 
that could make it a fi aud upon the general creditors. The 19: 
aignment was only partial, for the particular purpose of pay^ 
ing certain debts, after which the surplus was to be accounted 
for to Revett f and, therefore, this could not be considered as 
a conveyance of all his effects. He cited Worsley v. Demattos{e\ 
Wilson V. Dayif), Hague v. Rollestonig), Alderson v. Tern- 
ple(Ji)y Rusty. Cooper {i)f and Linton v. Bartletijc); and 
endeavoured to distinguish diem from this case. 

Lofd 



(b) Vide Fenrh v. Daintri/, B. R. 
19 Car. 2. 1 Sid. 411. Mcggot v. 
MiUs.B.R. 9^^'V/.3. \Ld.Raym. 
286. 

(c) 1 Jac. I.e. 15. §2. 
((/) M. 44 EL 3 Co. 80. h. 

(0 H. 31 Geo. 2. 1 Burr. 467. 



(/) T. 32 cV 33 Geo. 2. 2 Burr. Wf. 
(g) H. 8 Geo. 3. 4 Burr. 2174. 
(2) T. 8 Geo. 3. 4 Burr. 2174. 
(1) B. R. T. 17 Geo. 3. cited sufra. 



S7. 



(k) C. B. H. 10 Geo. 3. 3 JVib. 47: 
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Lord Mansfield, (without hening the other ^de,) — Hiis 
if a stroller case than any of die former. The bill of sale was 
• fraud on ail the bankrupt laws. It was a conveyance of all 
ha bad in the world ; and for what purpose i To pay the man* 
who had arrested him, but who had no judgment against him, 
and two other creditors. Why prefer die person who arrested 
faim to other persons who had not proceeded with so much ri- 
govrf He must have had the act of bankruptcy, which he 
committed in twenty-four hours afterwards, in cOntemplatiop, 
at die time. Before fVorsley v. Demattos it had been deter- 
mined, that a convejrance of all the effects is an act of bank- 
roptcy ; because it puts an end to all trading. Was it possible 
for this man to carry on his business after the bill of sale had 
awept away all his stock and effects [1] i 

The rule discharged [t 78]. 
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tl] Vide Law ▼. Skinner, C. B. E. \\ 78] Vide Devon v. TVatis, H. 19 

15 (r. 3. 2 Biackst, 996. which was a Geo. 3, supra, p. 86. 4* ^lo^^^is v. 

case very similar to the present, and Simpson, B. R. If. 24 Geo. 3. supra, p. 

' in the same manner. 89. Note [t 39]* 



Mason against Hunt and Another. 

nnHIS was an action brouglit against the defendants, who 
^ were partners^ as acceptors of six bills of exchange to the 
amount of «£3200. Rawuind Hunt, one of die defendants, 
happenii^ to be in DonUmca on the 1 7th of April 1 778, 
wrote the following lett^ to his partner Thomas Hunt, the 
odier defendant, in London .*— '^ As our friends VanUf Cdid- 
** well and Vance, (who were merchants in Dominica^) hare 
'( made purchase of about 100 hogsheads of /m'te-tobacco, 
^' and purpose shipping them, or as many of them as they can 
^ get, by this convoy, 1 have agreed that, on their giving yoa 
^ orders for insurance on any part of the same, and sending 
*' bills of lading consigned to you in London, what bills of 
** exchange they draw thereon at the rate of £S0 per hogshead, 
** from 90 dajs to six months sight, as shall be detennkied, 
** will be duly accepted and paid by you, and doubt not voor 
^ punctoal adherence thereto.'' — On the first of May follow* 
11^, Vance, Caldxcell, and Vance, wrote to the defenoaiits, or- 
dering insurance upon 40 hogsheads of tobaceo^— ^^f S6OO. 
without taking any notice of having drawn any bilk. This 
letter was received on the 6th or 7th of July, and, in couse* 
quence thereof, Thomas Hunt got the sum aeatioiied iuamred 
tor a premium of £303. On the same 1st of May, Vance^ 
Caldwell, and Fance^ wrote another letter la Thomsu Hunt^ 
Vol* I. Y ^ apprisiqg 



Tuesday/tSd 

Nov. 

An agreement to 
accept a bill oa 
certain condi* 
tions is dis- 
chjtrged if the 
conditions are 
not ciMnplied 
witiiir— If tliere 
is » tirlual ao* 
ceptance, oa 
consideration 
that goods shall 
be consigned to 
the acceptor to 
answer Uie bill, 
.together vith m 
pi^icy of intiar* 
anoe upon them^ 
the holder -of tba 
btll» by taking 
to the goods sAd 
selling tbem, 
discharfes ttio 
acoeptia«t. 
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1779* apprising hiniy that they had drawn six Mils of exchange for 
^^^^^^ £SQOO in consequence of Rowland Hunt's letter, payable to 
I^I isoy Robert Vance^ and indorsed by him to the plainthflf, drawn on 
acainst ^^^^^ hogdieads of tobacco, ^fhis letter was received on tht 
Hunt. 10th of July. On the llth, the bills arrived and were pre- 
sented for acceptance, together with Rowland Hunfs letter 
of tlie 17 til of April. Thomas Hunt refused to accept them, 
and, after a negociation of two or three days, a memorandum 
[ 298 ] was signed by the plaintiff, which, after stating the bills, pro- 
ceeded in Uicse words : ** Whereas forty hogsheads of tobacco 
have been consigned to Messrs. Thomas and Rowland Hunif 
on account of die above bills, and they being apprehensive 
^* that the net proceeds thereof may not be sufficient for thai 
*' purpose, have refused to accept the said bills, we thereforo 
** accept tlie bill of lading of the said forty hogsheads of to- 
** bacco, and llie policy of insurance for .£3600 to cover tht 
'' same in case of loss (being valued in the said policy at «£90 
** per hogshead) both which we now acknowledge the receipt 
of, and that we will apply their net proceeds when in caa 
to the credit of Mr. Robert fiance, as far as the said pro* 
'^ ceeds will go, in part payment of the above bills. Render 
" Mason for self and late Co.'' ITie tobacco afterwards ar- 
riving was received and sold by the pluntiiT, and produced 
only about c£ 1400. llie occasion of the difference between 
this sum and the valued price in Rowland Hunfs letter did 
not appear. 

The cause was tried before Ix>rd MansfJELd, at the last 
Sittings at Guildhall y when tlie plamtiff insisted, that Rom- 
land Hunt's letter of the 1 7th of April was a virtual accept- 
ance of the bills, and that nothing had happened to discharge 
this acceptance. That he was therefore entided, as holder of 
the bills, to recover the difference between their amount and 
the price for which the tobacco sold.— The def5ence was, fliat 
the letter did not amount to such virtual acceptance ; bu^ if it 
did, that the memorandum had cancelled it. — There was a 
verdict for the defendants, and a nde for a new trial viras ob- 
tained, which was argued on Tuesday the l6th of November, 
by Dunning, and Copper, for the plaintiff, and the Solicitor 
General, and Let, for the defendants. 

In support of die verdict, it was contended : 1 . That die 
agreement contained in the letter, on which the plaintiff relied 
as a virtual acceptance, was only conditional^ qualified by the 
contingency, of tobacco of the value of .£"80 per hogsliead be- 
ing consigned to the defendants. If the bills, togedier vrith 
the letter of the 17th of April, had been shewn on the Ex- 
change, and the refusal of Thomas Hunt to accept them men- 
tioned at the same time, no merchant would have taken them 
as bills payable bv the Hunts. But, 2. If there had been an 
onqualitied viftuol acceptance^ it would have been disduurged 
. ' by 
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by the subsequent transaction. The inducement to the 1779. 
^reement to accept was the profit of the commission. \^^J^ 
Could it be supposed, that it could be the meaning of the Masok 
portiesi that the defendants should continue bound for the airainst 
difference between the produce of the tobacco, and the Huht. 
amount of the bills, and yet relinquish, to the plaintiff, the [ 299 ] 
profit of the commission, the power of selling when he 
pleased, and the security of the bills of lading and insurance? 

For the plaintiff^ the case of PUlans v. Van Mierap (a) 
was cited, as an authority to prove, that there may be, by 
letters, or agreement, a virtual acceptance of a bill of ex- 
change ; which, independent of any authority, they said, was 
dear upon reason and principle. Hie letter of Rowlatid 
Hunt was such an acceptance; and, as to the transaction 
which was contended to be a discharge, how could it be 
imagined that Mason had consented to take, in lieu gf tlie 
whole, what was likely only to produce part of the amount 
of the bills, when he had an acceptance for the whole? Hie 
clear intention was, that the plaintiff should sell the tobacco 
to discharge the demand on the bills, as far as the produce 
should go, but without prejudice to citlier side. 

The court took time to consider; and, this day. Lord , 
Mansfield, after stating the facts as above set forth, deli- 
vered their opinion, as follows : 

Lord Mansfield,^ — ^Tlie defence at the trial was, that 
the tobacco was not of the stipulated value, and that the 
Hunts never meant to be in advance for the drawers. As to 
the first question, there b no doubt but an agreement [f 1] to 
accept may amount to an acceptance, and it may be couched 
in such words as to put a third person in a better condition 
than the drawer [<l^'] [f2]. If one man, to give credit to 

another 

(a) B.R.E.6 Geo,3, 3£urr.l66S. W. 3. cap. 17. § 1. 4- 3 4- 4 Ann. 

[<l>] The parole acceptance of in- cup. 9- § 5. Lumley v. Falmer^ B.R.M. 

]and bills of exchange (as vrill as fo- 8 Geo, 2. Ca. Temp, Lord Hard'jj,7^, 

reign) is good, notwithstanding 9SflO 2 Sir, 100. 



[f l] But an agreement to accept as an acceptance. Joli/isonv, Colli ngSj 

a non existing bill does not amount to 1 East. 98. 

an acceptance, as between the drawee [f 2] Thus in Clark v. Cock, 4 East, 

and an indorsee for a valuable con- 57' where there was an agreement to 

sideration, who has had no communi- accept upon a certain consideration, 

cation with the drawee, to induce him which failed, and the request to ac- 

to take the bill and give value for it. cept was thereupon withdrawn by the 

And semb, per Lord KenyoHy C. 3. theit drawer; it was hold that tlic drawee 

no verbal agreement to accept a bill, was discharged as bf^tween him and 

made before it is drawn, can be valid the « drawer, but remained liable as 

acceptor 
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mnxAar, makes an absolute promise to accept his biD^ die 
drawer, or any other person, may shew such promise iipoB 
die Exchai^e, to get credit[F S], and a diird person, whe 
should advaunce his money upon \t, would have nodung la 
do with die equitable circumstances which might aidbsist 
between the drawer and acceptor. But an agreement to ac- 
cept is still but an agreement, and if it is condidonal, and a 
third person takes the bill knowing of the conditions annexed 
to the agreement, he takes it subject to sudi conditions. 
Here there were many things specified as the conditions of the 
acceptance — the insurance — bills of lading — consignment— 
a certain number of hogsheads to be delivered — of a certaiB 
value rated by the hogshead. On the face of die agreement^ 
I thought, at the trial, and still incline to think, that the mean- 
ing of the parties was, that tobacco should be consigned 
which should be worth <£B0 per hogshead. Prt^e-tobocoo 
mu8t,at that time, have meant ^menc^m tobacco ; and it is wd 
known, that there is a very great difference between the vahie of 
die American tobacco, and what comes from the fWncA islands. 
The difference here is immense. Tlie produce of the tobacco 
consigned was only about ^1400. it is plain the Hunii never 
meant to be in advance, and I think so great a diferen cc 
in the value is such a fraud as to entitle the deftndattli 
to relief agunst the agreement. But, as to diis, the rest 
of the court have doubted, diiefly because diere is no evidence 
to shew how the decrease in the value arose ; whether, firom 
the inferiority of the quality, or the fluctuation in the market 
If it arose from buying up refuse tobacco from the Fregiek 
West Lidies, die fraud would be clear. But the rest of the 
court are extremely clear that the second instrument makes 
an end of the whole, and I think the grounds and reasons ate 
unanswerable. As to that part of the case it stands thus: 
llie Hunts say, *^ We are not bound. This is an imposi- 
^* tion. The tobacco is of an infmor value. The letter re- 
<' presents it as worth ^80. The insurance makes it «£90 
^ per hogshead, and it turns out not to be worth £A0.^ V 
Mason had meant to say, '' you are liable, and shall pay die 
^' bills," what would his conduct have been? He would 
have left die poliqr of insurance, and the bills of lading, in 

their 



acceptor to the holder of the bill, to 
whom it had been indorsed for a va- 
luable consideration, upon the credit 
of that agreement to accept, before 
the circumstances took place which 
dischareed it is as to the drawer. 

[p 3j But it makes no difference 
whether the promise was communi- 



cated to the indorsee, or was even 
made (tfter the indorsement, and there- 
fore could fonn no part of the induce- 
ment to the indorsee to tako the bill, 
R. Wynne v. B/iikeSy 5 East; 514k. la 
which it was also held that a pnmiisa 
to accept or pay a bill is good as aa 
acceptance in either alternative* 
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their hands, and saed them upon the acceptance* The temp- j 779. 
tation to accept was the commission on the consignment, and y^-^^^^^ 
they were to teive the security of the goods and the insunmce. Masoh 
But the pkintifF undoes all this, and says, *^ llien 1 will take against 
'* all firom you — 9ecurityy commission, ^c/' — ^This was saying. Hunt. 
'' I will stand in your place, but not so as to be answerable 
'< for more than the produce of the tobacco." It is impos- 
sible the defendant could mean to accept, witliout any benefit 
or security. We are all clear that tliis made an end of the 
agreement. 

The rule discharged [79]* 



[t 79] t^^de Dingwall v. Dunster^ svpra. p. 5247. 




The King against Jones, alias Thorow- JJ^J^^* 

GOOD. 

npHlS was an indictment for forgery, whidi was tried be- j^^ iadictani 
-^ fore Lord Mansfield, at the last Assises for Estex, forutteriagm 




4t 
€1 



k lurui, mat nc '^ havmg in his custody a certam forged note, upon me 

and counterfeited paper-writing purporting to be a Bank* ^<* *^*^*J" 
^ note, the tenor of which forg^ and counterfeited paper- Ekdl^ote, tnd 
** writine is as follows, wr.— No. jF. 946. I promise to pay *** ^'•"^ Jj ^ 
<' to John Wilson, Esq. or bearer^ ten pounds. London, ^«bero7pii«d^ 
** March 4th, 1776. For self and company y of my bmiky lOMtoiuppori 
^ in England. L. 10. Entered John Jones — felonious^ b^wy^^ma- 
'' disposed of and put away the said forged and counterfeited tatiooi of tte 

paper-writing, as and for a good and true Bank-note, well Sf j!^Jd^ it. 

knowing the same to be forged and counterfeited, with in- •[ 301 ] 
'* tent to defraud James Rayner, against the form of the 
'' statute, Sfc.'* The fourth count only differed from the 
third, by callii^ it a certain forged and counterfeited note, 
instead of paper-writing, llie sixth charged, tnat the pri- 
soner did utter and publish, as true, a certain false, forged, 
4Uid counterfeited paper-writing, purporting to be a promissory 
note for payment of money, (and then set forth the note as 
above,) witli intent to defraud the said James Rayner. 

On these counts a special verdict was found, viz. as to tlie 
third ; that the paper-writing, purporting to be a Bank-note, 
in the said third count set forth, was not a note filled up by 
. any of the officers of the Governor and Company of the 
Bank of England, or entered in any of dieir books, but was 
forged; that the prisoner well knowing it not to be a note of 

Y3 the 
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1779. 

The ^ixo 
against 
Jones* 
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the Governor J &c. but to be forged, averred it fo be a good 
Bank-note, and disposed of it as such to James Rayner, ^ritfa 
intent to defraud him, and that Rayner took it from the pri- 
soner, and gave him £\0 for it^ believing it to be a true 
Bank-note; that the Bank frequently pay Bank-notes which 
are filled up by their officers, and entered in their books, al- 
though they happen not to be signed. The finding on die 
fourth count was the same, only calling it, as in the count, a 
note, instead of pa|)er-writing. On tiie sixth, they found, 
that the said paper-wriUng, purporting to be a promissoiy 
note, kc, was not filled up, ^r. and that the prisoner kno^ii^, 
Sfc, averred it to be a good Bank-note, and u^red and pub- 
lished it as such, S^c. as on the third count 

Fielding argued, on the part of the prosecution^ tliat the 
charge 3i\djtnding were sufficient to convict the prisoner. 
That^ if a forged note is made in the form and appearance 
of a Bank-note (a)y it purports to be one, although not 
signed^ differing in this respect from a forged deed, whidi 
cannot be said to purport being a deed till it is sis^ned, the 
signature being of the essence of that sort of instrument 
That, from the finding, it appeared, that the note purported 
to be a Bank-note to die man who received it, and that simi- 
litude is not at all necessary to constitute a forgery. He ad* 
mitted, that the finding did not support the sixth count. 

Mingay was of counsel for the prisoner ; but Lord M AKS* 
riELD stopped him, and said, that the representations of the 
prisoner to Rayner, after the note was made^ could not alter 
tlie purport, wnich is what appears on the face of the instru- 
ment itself. Such representations might make the party 
guilty of a fraud or cheat [1]. 

The prisoner discharged. 



CaJ Which this was. 



[l] The prisoner had been indicted, 
and brought to trial, iis. for a fraud, 
before Blackstone, Justice, at the for- 
mer Assizes, but, as he entertained a 
doubt whether the offence was not ra- 
ther a forger 1/ witli intent to defraud 
the Bank, the prisoner was acquitted 



on that occasion, and the present in- 
dictment preferred. Lord Manjffield 
said, he thought the case clear at the 
trial, but that he had directed a special 
verdict on account of the doubt of 
Blackstone, Justice. 
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Jones against Maunsell. M<md«y, 290. 

Not* 

THIS was an action of trespass^ for taking the plaintiff's Itisnotsetued^ 
cattle, on a distress for the poor-rate. ITie question Jj^^nd jSTn^'" 
Tvasy whether he was rateable under tlie statute of the 4dd nai;«ofafocett 
of Eliz. cap. 2. in respect of ihe herbage mid pannage of part J^Ja^VS* 
of Rockingham forest, called the Lazcn of Bedingfield. A 
i^erdict having been found for the plaintiff^ the case was 
argued, in Michaelmas Term, 19 Geo. 3. (a), on a rule to 
shew cause why there should not be a new trial, by Hill, 
Serjeant, Wheeler^ Green, and Lee, for the plaintiff, and 
Custf Dunning^ mi Dayrell, for the defendant. After the 
argument, the court directed, that inquiries should be 
made on both sides,^ in order to discover whether there was 
any instance of such property being rated in any part of 
the kingdom. The result of those inquiries was, that no 
-instance could be found; and tliere being a difference of 
opinion in the court, the cause stood over for judgment 
till this day, when Lord Mansfield stated the case, 
and the reasons for granting a new trials to the following 
effect: 

liord Mansfield,*— This is an action of trespass* The [ 303 ] 
declaration consists of two counts, llie first for entering 
the plaintiff's close, and taking his cattle. The other for 
taking his cattle generally; and upon this the cause pro- 
ceeded; and not guilty being pleaded, the question was, 
whether the herbage and pannage of the Lawn, part of 
JRockin^ham forest, is a species of property rateable to the 
poor. If it is, the defendant was entitled to a verdict; if 
not, the plaintiff. Tlie plaintiff's interest was as occupier 
under Mr. Matton^ but whether as tenant, manager, or ' 
servant, did not fully appear; but it did appear that he 
was a person in the wible occupation of the property. Mr. 
Hatton^s title was under a grant from Queen Elizabeth, to 
Sir Christopher llatton, of the office of keeper of tlie Lawn 
and deer, and of the herbage and pamuige. In the 4th 
Institute, herbage and pafwage is thus explained. *' He 
" that hath the herbase or pannage of a park by the grant 
*' or demise of the King, or any other, cannot take any 
herbage or pannage, but of surplusage, over and above 
the competent and sufficient pasture and feeding of the 
'^ game ; and if the owner of the game suffer the game so 

« to 

(a) Thursday, 19tH Nov. 1779. 
Y4 



it 
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177d '' ^ increase^ as there is no surpliUK^ei then he that hath 

^ _ J '' the herbs^e and pannage cannot put any beasts m the 

JovEs " park/' Tne same definition is adopted by Sir Francis 

against Worthy in his arguments in the case of rotter v. North (a). 

MauksslIm '^^ ^'^^^ ^^ ^^ assessment was on the lodge apd Imwm^ 

but tliere was no question on any thii^ but the herbage 
and pannage. The cause was first tri^ before Black- 
stone, JusticCf and he inclined to dunk, that the proper^r 
'Was not rateable, but the jury found for the defendant, wt 
then came on here, on a motion for a new trial, when • 
great deal was said about the situation, whedier parochial 
or not; but the court stript the case of every thing of lliat 
aort^ and without giving any opinion^ directed a new 
trials on ^ the single question, wheuier rateable or not. On 
the second trial, Ashhurst, Jufiice, delivered it a« his 
opinion to the jury, that the j)rcq)erty was not^ rateabk, 
and they found for the plsuntiff. Anodier motion for a 
new trial has been made, and the question 6illy argued at 
the bar. Since the argument, there have been considerable 
doubts in the court, which have been the occasion that the 
case has stood over till now. We have long been agreed 
upon two propositions: vix. 1. Hat the uncertainty of 
the value is not material ; that meriely affects the quanti^ 
[ 304 ] of ^ the rate : 2. That whether the herbage and pannage is cbp 
enjoyed by the grantee in fee, or by a tenant for life, 
years, or fi*om year to year, or by a keeper or servant, is 
not material. If the property is rateable, any of those 
sorts of occupiers are. These tw6 propositions lay out of 
the case all tne particular circumstances concerning the nar 
ture of the plamtiff 's occupation, and bring it to £e simple 
^ question of law. Upon this we have been long divided^ 

and we have consulted some of the otlier Judges, but 
without satisfaction. The arguments against the rateability 
were, that the owner or grantee of the forest midit destroy 
the property entirely, by increasing the numoer of the 
deer, ^ucb grantee would be rateable to the full value 
of the whole, for the forest is only exempted from the poor- 
rate while in the hands of -the crown. By disaforesting, 
the herbage and panns^ might be extinguished. It is a 
species of property which does not lie in occupancy, and 
trespass or ejectment will not lie for it. There is no in- 
stance where it has been rated, thoi^ there is a great 
deal of this sort of property in the ki^dom. The ai^ho- 
rities <m this side were Vaughan 188. 2 Buhtrode 249. 
Croke, Car. 492 (a). 1 Levinz. 213. On the other nde 
of the question, the consequence from the cases conoeming 
occupancy was denied; for, though this property might 

not 

(a) 1 Ventr. 383. 391. (aj PL 17. 
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not lie in occupancy, according to the strict common-law 1770 
cense of the word, it might be occupied within the mean- ^-^^-^ 
ing of the statute of Elizabeth. If so, the usage would Jowrs 
not alter the question. The case of Rowlls v. Gell [1] was acainst 
*much relied on; but it did not convince, because diere the Maunsell* 
profits arose from the ownership of the soil, (whereas herb- #r 305 1 ^ 
age and pannage is only a privilege,) and ejectment will lie 
for a mme, Cro. Jitxr.,150. (6). Anotlier case, in 3 Keble 
640, was more material (c). That case goes to shew, tliat 
to/Is are rateable, and they do not lie in occupancy, accord- 
ing to the legal definition, nor can they be die subject of 
an ejectment. The authority of that case however was 
much doubted. It is a loose note, by a bad reporter, of a 
rule to shew cause ; and it does not appear that cause was 
ever shewn. But tlie case was so apposite that, in the last 
vacation, I got an inquiry made in the country to which it 
relates, and I found that the toll there mentioned has been 
rated as far back as memory goes [2]. This confirms the 

note 

[1] The case of hffwlls v. Gtll & mines ; Thne duties had never been 

Another^ was determined in this court rated, but, in the neighbouring parish 

in £. 16 Geo. 3. [t 80.] It was an the Duke of Dcvo7i«/iirr had been rated, 

action of trespass for taking lead ore ; under the same circumstances, for 40 

verdict for the f/!ai7//i^, and a case re- years; The miners, or the proprietors 

served, which stated ; that the plain- of mines, in the county of Derby had 

tiff was, (in consideration of ^1590, never been rated, 
paid to the King as a fine,) lessee of all Buller, Justice^ (then at the bar,) 

the lead mines, with the lot and rope, argued for the plaintift> and Wheeler 

in the soak or wapentake of IForks* for the defendants. 
Vforth, in Derhyhhire^ for 31 years, at The court held that this property 

£\4eAt per ann. ; That he was assessed was rateable, and not within the reason 

to the poor for lot and eope^ and hav- of the ca^es of the Smelting Company v. 

ing refused to pay was distrained upon ; Richardson^ M. 3 Geo. 3. 3 Bur. 1341^ 

That lot is a duty of the 13th dish or and Rexw. VandevaU^ £. 33 Geo. 2. 2 

measure of lead ore, made merchant- £i/rr. 991- 
able ; copeGi. for every nine dishes (b) B. R. H. ^ Jac. 1. Comyn ▼• 

raised at the mines ; Those duties were Kincto. 

without any risk to the plaintiff; they (c) Corporation of IVich.ham v. the 

produced in that year ;£500, but varied Mayor ^ pi. Z6. 

and were uncertain in their value; All [2] The toll o( Putney briiige is re- 

thc King's subjects may dig ore in the gularly related in Putney parish and 

place, and are entitled to a quarter of also in Fulham, being valued at the 

a yard of ground adjoining to their same sura, {£700 a year,) in each, 

work ; and great quantities of land There arc collectors at each end. At 

are rendered useless by working the first there was none at the Putney ^^ndf 

And 



[t 80] Since reported, Cawp, 453. 
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1770 ^^^^ ^^ Keb/e very much, and shakes the opinion against 

tlie rateability. 'llie question is of great cons«?quence, and 

JovE^^ affects many persons, and therefore, we are all of opinion 

^r,.Ur.i* that there should be a new trial, in order that the parties 
against , - r t • t i « 

Mauksell. ^^'*^y ^^^ ^" opportunity of having the pomt settled upon a 

special verdict in the most solemn manner known to the 
constitution. 

The rule made absolute (dy, 

and then the brid^zo was not assessed (d) <K^ In Lord Bvic v. GrindaU^ 

in Putney. <©• Rev v. Aire Navjoji- B, R. T. '26 Geo. 3. 1 Term Rep. 

tion, M. 29 Geo. 3. 2 Term Rep. 66o. 3.S8. the court were clearly of opi- 

€67* Since the last edition of this nion, that the plaintiff' as ranger of 

work, the gate on the Putney side has Richmond park, was not ratt^able ia 

been taken down. rt-spect ot' the herbage and pannat^c. 



Monday, 29th Barber agauist Fletcher. 

A representation HPHIS was an action On the same policy with Barber r, 
^dc*rwr!ter e^^ ivcwt'A (fl), tried at the same time, the same rule eu- 

tends to all the tered hito, and a similar verdict found ; but here, besides 
^ntotion^ulM;"*' ^'^ grouud mentioned in that case, there was anotlier 
thefthipisf.r- Stated, VIZ. that, since the trial, a material representation 

?vli^tuJ^..f which had l)een made to Shulbred the first underwriter on 
rem tnr const _ ., ii»i i «>iii« t* 

of /(/nVu oil such tfie policy, and which turned out to be false, had been dis- 
atiay,ismnma- covered. After the otlier case was disposed of, thb stood 

tenai, sous to . , . . n* t • n i r 1 1 J t 

▼itiate the po- Over, On this point, till an atlidavit of the fact shouid be pro- 

liSjid hlrncm/' ^"*'^^' '*'^*" Sluilhred. 

that fthc actually * Cuuse was this day shewn, when it appeared from Shul' 
wiikdiix months ir^d's aflidavit, that, when he signed the policy, \n March 
•[306 1 ^778, the broker was getting several others, on other ships, 
subscribed at the same time, all belonging to the same 
owner, and said, speaking of them all — " Which vessels 
" are expected to leave the coast of Africa in November or 
" December 1777." — In tnith, the vessel in question had 
sailed in May 1777, and Shulbred awoTCy in his affidavit, 
that, if he had known that cu*cumstance, he would not have 
signed. There had been actions brought against all the 
under>vriters on the policy, except Shu/bred. 

Davenport f for the defendant, insisted, that a represent- 
ation to the first underwriter is considered as made to all 
who sign after him ; and tliat the , representation here was 
material, or at least such as ought to be submitted to a jury, 
for them to judge of its materiality. 

Lord 

^a) SvprOf p. 281. 
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Lord Mansfield^ — It has certainly been determined, 
in a variety of cases, that a representation to the first under- 
writer extends to the others. But under what circum- 
stances has tlie defendant gone to trial in this case? He 
certainly knew what had been represented to himself. He 
was acquainted with Shulbredy and had an opportunity of 
asking before the trial what had been represented to him. 
If therefore thb evidence is new, it is owing to his own 
negligence. But the representation is not material. It was 
only an expectation, and the underwriters did not inquire into 
the ground of the expectation. This was lying by till after 
a trial, in order to make an objection if the vercUct should be 
for the plaintiff. 

Tlie-rule discharged [+81]. 



306 



1779. 



Barber 

against 

Fletcheii. 



[t 81] In the case of Shirley v. Wil- 
kinsonj which came on in B, R. M. 
22 Geo. 3. upon a motion for a new 
trial, Lord Mansfield and the rest of 
the court were clearly of opinion, that, 
if the broker, at the time when the 
policy iseffcctcd, in representing to the 
underwriter the state of the ship, and 
the last intelligence concerning her, 
does not disclose the wholn, and what 



he conceals shall appear material to 
the jury, they ought to find for the 
underwriter, the contract, in such case, 
being void, although the concealment 
should have been innocent, the facts 
not mentioned having appeared imma- 
terial to the broker, and having not 
been communicated merely on that ac« 
count [fJ. 



[f] See Macfiorsqlt y. Fraser, supr^f 260. 
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1780. 



TMicUy,25th Grindley agaimt Holloway* 

Jan. 

To entitle » COB* ^PHIS ^'88 an action of trespass, inwhichi on the plea of 

gtabie. Ice. to ^ not guilty, a verdict was found for the defendant In the 

nndCT 7^. 1. '^^ term, Wimd had obtained a rule to shew cause, why it 

c. 5. after m vcr- should not be entered on tlie roU^ that the defendant was a 

^^^t(J!U constable^ and that tlie action was brought for what he had 

kffUkfiujgtwko* done in the exeicution of his office. By. the statute of 

SftewS^ 7 Jac. 1. C.5. (fl), it is enacted, .TTiat if any action shall be 

tpg in the exe- brought against a justice of peace, constable, Sgc. for any thing 

c^n of hit jQne by virtue or reason of his office, he may plead the gene* 

' ral issue, and give the special matter in evid^ce ; and, if the 

verdict shall pass with the defendant in such action, or the 

plaintiff become nonsuit, or suffer a discontinuance, in every 

such case, the justices or justice, or such other judge before 

uhom the said matter shall be tried, shall allow to the de* 

fendani 

(a) Made perpetual, 21 Jac, 1. c. 12. 
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fendant hit double costs[Y]. There was no indonemenC on 1780. 
die Postea, nor certificate, in diis case; but, b an affidavit of ^^, ^„j» 
the defendant^ it was sworn, that the act for which he was Grindlbt 
fluedy was done in the execution of his office. against 

tVaod, in support of the rule, cited Rex v. Poland{a)f Hollowat* 
9oA Devenish v. Mertins (b), a case on this ^ery statute, [ 308 ] 
where it is said, that when there is a verdict for the defendant, 
the facts entitling him to double costs are to be put upon the 
record by way of suggestion. He also mentioned some 
modem cases, which had been furnished him by the master, 
particularly one of Hickman v. Goring (c), a note of which 
was read by Buller, Justice^ 

Howortk, for the plaintiff, insisted that it was clear, from 
die words of the statute, that the judse who tries the cause 
must certify, that the act complained of was done by the 
defendant in the execution of his office. The statute did not 
say, '' such defendant shall be allofwed his double '' costs," 
but '' the justice or justices^ &c. shall allow hitn,*' 8ic. 
Whether the defendant was or was not acting in the execution 
of his office, was an inference of law to be drawn from the 
particular fiaicts proved, whkh the judge at Nisi Prius was 
able to do, but the court could not without trying the cause 
again. The defendant's affidavit was absurd; it was swearing 
to matter of law. The cases cited did not apply. In that 
of Devenish v. Mertins, the plaintiff having moved to dis- 
continue, the court made the payment of the double costs 
part of the terms on which me motion was granted; and 
what was there said about a suggestion was foreign to the 
case before the court. But the point was expressly decided 
in a case in Fentris^d), where a suggestion, like that now 
prayed for, after a verdict for die deifendant was refused, on 
- the ground that it was the province of the judge before whom 
the cause was tried to allow the double costs. — He stated 
an affidavit, (which was read), by which, he said, it would 

appear, 

(a) B.R. E. 3 Geo. 1. 1 S^r.49. ((0 ^non. C. B. E. I W. !^ M. 2 

(b) B.^E.7 Geo. 2. 2 Sir. 97*. Ventr. 45. 

(c) B. R. H. 15 Geo. 3. 



[f] Id Harder v. Carr. 7 T. H. 448. the judge to grant it : in both which 

This case was cited and confirmed as respects it differs from a certificate 

to the necessity of a judge's certificate, under 8 & 9 ^- 3- c. 11. t. 4. to 

It was there held that the certificate entitle a plaintiff to full cost4 for a 

may be granted at any time ; and that wilful and malicious trespass. Vide 

under circumstances bringing the case Good v. JVathns^ 3 East, 495* 
within the statute, it is imperative on 
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1 780. &pi>ear| that the defendant was not acUng in the execution of 
his office. 

The rule discharged [f 82]. 

[t 82] But where there is a special men cases, where it does not appear, 

verdict, and it appears by the facts upon the record, in what capacity the 

thc>re found, that the act for which the defendant was acting, an allowance by 

action was brought, was done by the the Judge is necessary, but not when it 

defendant by virtue or reason of his does appear on the record, that he was 

office, as a justice of peace, &c. the acting by virtue of his office; that the 

master must tax double costs, though case of a discontinuance, provided for 

there has been no certificate, nor allow- by the statute, shews, that the right to 

ance by the Juu:2e who tried the cause, double costs was not meant to be con- 

This WHS determined in the case of fined entirely to such allowance of a 

Rajm V. Pickins, B. R. M. 23 Geo, 3. Judge at JV^mi Prius. The master 

Lord Mansfield, and Bidlcr^ Justice, being asked, said, he had no doubt, 

said, upon that occasion, that, in com* but that he ought to tax double costs* 
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Wednesday, TllC KiNG agaiTlSt thc INHABITANTS of 

*"* Under-Barrow and Bradley-Field. 

If there it a HhWO justices having removed Thomassine Hallhead, from 
an(i"icrVicVr" ^^ town and liawlet of U/verlon, in Lancashire, to the 

the parish of 1?, towiiship Or division of Under-Barrow and Bradley-Field, 
end of thryear, ^" Westmoreland y the court of quarter sessions for Lancashire 
tiic servant* re- confirmed their order, and stated tlie following case. 
mai!^rj\hc*pa- " Thomassine llalUiead single woman, bJng settled iu the 
ri$h of c, serves *' towiiship of Under-Barrow and Bradley-Field, in the 
Sere** h^h?4d to " county of IVestmorehndy by a derivative settlement from 
the uur.e master " her father, was hired for one year, from Whitsuntide 1770, 
with°an**in'J^ " ^^ W hi tsuut ide M 7 \,io D. Burrow, then an inhabitant of 
of wages, and *' the suid towiibhl]), for the yeaily wages of 1 85. where she 
serves himseve- « ]ived with him, uuder this hirinj?, till the 12th of Mau 

rj\ menths longer /^ , «-, , tt . 1 ? • • 1 • . 1 "^ 

in c, a settle. 177 1. Her mastcr then removed with her mto the town- 

inent is gained « ship of Strickland Roger, in the said county of West- 
moreland, and she there continued seven days in the said 
service, (which completed the year,) and received her 
wages, llicu she again hired herself to the same master 
" for anotlier year, from Whitsuntide 1771, to Whitsuntide 
*' 1772, for the wages of 25s. and, uuder this last hirii^, 
*' she continued in Strickland Roger, from Whitsuntide 
*' 1771, till CV/wrf/<^/wfl5 following, when, by mutual consent 
^* she quitted her service, and received her wages up to that 
*' time." 

Wilson and Wood now shewed cause against quashing the 
orders. Thqy endeavoured to distinguish the case from that 

of 
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of Bf jc V. Crosscombe (a), where the pauper, having been hired - 
for a year in one parish^ and having lived that year tliere, and *'^ 
received his wages, continued a quarter of a year longer, and ^ 
Aeii went with his master into another parisli, and lived with i^'^^a 

him there six montlis, without coming to any new agreement; | J^ *'* ^ 
and the court held that he was settled in the last parish. -^ 
^fhat case, they said, was argued on the ground of there being 
no interruption, — no new contract, — but a continuance, and 
prolongation of the term of service, under the first hiring. 
ho when there is a demise for a year, and the tenant holds 
over N>'ithout any new bargain, he is still considered as holding 
under the original demise. But here the first contract was at [ 31^ ] 
an end, both in form and substance; there must have been 
a new bargain ; the wages were dififerent ; and the sessions 
had not stated that there was not a chasm in point of time be- 
tween the first and second hiring, llie second must be con- 
sidered exactly as if tlicre had been a change of masters. 
The services in the two places could not be tacked together, 
as in tlie case of K^x v. Crosscombe, because the pauper 
havhig already a derivative settlement in Undei- Barrow, Uie 
time she served there could not have operated so as to gain a 
settlement there, and therefore it ought not to be taken at all 
into the account. 

Dunning, Chambre, and Hoicorth, argued »on the other 
•ide. ITiey observed, that, although, in the case of Rex v. 
Crosscombe, the circumstance of there being no new bargain 
was relied upon at the b«ir, the court did not decide upon 
that distinction, but, on the contrary', Lee, Chief Justice^, 
mentioned several cases, \n which a settlement was held to 
have been gained, where there was a year's service under two 
fairings {a), and said he could see no ditlerence. If a chasm 
of an hour or two were to be admitted to have taken place 
in this case, between the end of the first year, and the new 
bargain for an increase of wages, that, they said, would 
not make such an interruption as to prevent a settlement. 
For this, they cited, liex v. Fijehtad Magdalen (6), 
where there was an interruption and absence from the 
master's house for above an hour ; Rex v. Ellesfield, where 
tbe interruption was still longer^ but not for a whole day[l]; 

and 



(a) M. 19 Geo. Q, 2 Str. 1240. Mans fid J , Dunning, sind Kirby^ on ih9 

Burr. SettL Cases, No. 87. other. The circumstances wore very 

(a) Burr. SettL Cases, loc. cit, p. nearly the same with those in Rex. v, 
SSp. Fifehead Magdaitn, The ground of 

(b) M. 11 Geo. 2. Burr. SettL the decision, in both, was the maxim » 
Cases, No. 37. that there is no fraction of a day. Tho 

[l] That case was argued H. 17 pauper was in the service every day 

Geo. 3. by Lawrence on one side, and in the year. If a discontinuance how- 
ever 
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1780* ^^^ ^'^ ^ ^^^^ ^^^^ ^^ ^^7 tovoiship of Under-Bar^ 
row (c). 

Lord Mansfield, — ^\Ve are all very clear, that dus 
m'as a continuance of the same servicci with an increase of 
vages. 

Both orders quashed. 



ever short were to prevent a settle- 
ment, there could never be one gained 
where the year was ser\Td under two 
hirings, because there cim be no new 
hiring without some degn-c of inter- 
ruption. — 

In the former case of Rrx v. Under" 
Barrow t cited in this, it was attempt- 
ed to overturn the doctrine in favour of 
settlements gained by a year's ser\ ice 
under two hirings tacked together, as 



being contrary to the true sense of the 
wonls of 8 4" 9 JyHl' 3. c. 30. and 
Sir Jama Burrow ^ in his report of the 
case has investigated with great accu* 
rucy the history of the first decisions 
on this point. The court thought 
themselves bound by the authority 
those decisions 

(c) H, 6 Geo. 3. Burr.Scttl. Cam, 
1128. No. 175. 



Tlmnday, 
97th Jan. 

If a prize is taken 
by iiro or more 
prfvatecTi, tlie\' 
arc to share pro« 
portionably ac- 
cording to the 
number of men 
of which Uicir 
respective otws 
•onuit. 



Roberts and Another against Hartley. 

TN an action for money had and received, which was tried 
-^ before Lord Man sfield, at the last Sittings, at Gvild- 
hallf tlie case was this: Two letter of marque ships, one 
called the Henrtf^ belonging to the plaintiffs, tne odier called 
the Two Brot/iers, which belonged to the defendant, had taken 
tlie Gaston, a French Eait'Lidia-man, and tlie defendant, in 
tlie character of agent, had receiviHl the prize-money for 
both, itie plaintiff demanded hit share, and the defendant 
was willing to pay liim what he, (the defendant,) said he was 
entitled to, after deductbig 5 per cent, for commission, which 
he clauned as agent. The plaintiff insisted upon a larger pro- 
portion than what the defendant offered, and also refused to 
allow the commission, on the groimd that the defendant had 
no audiority to act as his agent. Tlie defendant had paid 
into court what he admitted to be due, and the jury found a 
verdict for him. 

Lee now moved for a rule to shew cause, why there should 
not be a new trial upon two grounds. !• Because, accord- 
ing to the evidence given at the trial, the plaintiff's ship had 
forty-five men en board, and the defendant had only allowed 
as if siie had had forty-four. 2. Because the defendant had 
no claim as t^ent. In support of this last ground, be offered 
to read an affidavit of the plaintifTs denying the appointment 
of Hartley to be agent. 

Lord Mansfield, — ^The parties came to trial on tw« 
questions. 1 • \Miether die defendant was i^ent? 2. What 
was to be the rule of division between the two joint captors i 
Upon the last, after a good deal of evidence from persons 

couvenani 
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conversant in the distribution of prizes, it came out^ and was 
agreed upon on both sides, on the authority of a case before 
me at the Cockpit ^ that, where there has been no special pro- 
portion of distribution agreed upon, the division shall be ac- 
cording to the number of men on board each ship, in the 
course of the trial it appeared that both sides had been under a 
mistake, as to the number of the men in die plaintiif' s ship^ 
and it was agreed that they were forty-five instead of forty- 
four ; so that the defendant had not paid enough into court. 
But 1 was of opinion, as this was a liberal action, it would be 
improper to permit the^plauitiifs to have a verdict for what is 
called a Norfolk groat ; that is, on a question which neither of 
the parties had come to try (a). I'he question on the agency 
was a very material part of the cause, but we cannot grant a 
new trial on the affidavit of the plaintiffs, who could not be 
examined at the trial. 

ITie rule refused : — ^But it was referred to the master to 
take an account if any thing, and what, was due to the plain- 
tiffs ; tlie defendant, in ttie mean time, not to take out execu- 
tion for his costs till further order from the court [f 83]. 
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Roberts 

against 

Hartley, 



[312] 



(a) Vide Longchamp v. Kenftj/^ a-u- 
pra, E. 19 Geo. 3. p. 132. 

[t 83] Vide Wemys9 v. Linzee, infra, 
324. Le Caux v. Edeti, H. 21 Geo. 3. 
in/'rOf 594. Lindo v. Rodney ^ H. 2t 



Geo. 3. infra, 6 13. Note [i]. Mit- 
chell V. Rodney, infra, 620. Note. Cor- 
nu v. Blackburne, £.21 Geo. 3. fw/'ra, 
64 1 . Anthon v. Fisher^ T. 22. Geo. 3. 
infra, 649. i^Ve[l]. 



CoMERFORD against Price. 

ACTION, by ordinal, against the defendant, as acceptor 
6f a bill of exchange. — ^The declaration set forth, that 
the drawer had directed the bill of exchange to the defendant, 
by the name and description of Mr. IVilliam Price, aitornej/ 
at law. — The defend'dut pleaded, in abatement, that, at the 
time of suing out the original, he was an attorney of this 
court, and tliat, according to the innneroorial custom and pri- 
vileges of the court, every attorney of the court, who is sued 
in any personal action, ought to be sueil by bill, filed and ex- 
hibited against him as being present in court, and that no at- 
torney is compellable against his will to answer in any personal 
action prosecuted by original ; and averred, that he had been 
impleaded by the said original writ against his will, and against 
the custoni and privileges aforesaid. — ^I'he plaintiff demurred 
generally. 

Davenport argued for the plaintiff, that, if this privilege of 
attorneys were to be held to extend to actions on bills of ex- 

Vol.1. Z d^ange, 



Tuesday, 
-ftt February. 

If an attorney 
it sued by of tgi" 
fuU, as acceptor 
of a bill of ex- 
change, he nuy 
plead bis pnvi« 
lege in abate- 
ment in iuch a 
case, as well as 
in any other per* 
•onaf action. 
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chanse, it would be productive of smt iutOB it Miner to 
trade, for a bill could not be tiled in tbe Ticatiao; avl if the 
bill of exchange became due in the Tacation, (wliidi *wna the 
c-L^ here,) an att/iroev, who was an acceptor or indonec^ 
mizht set the holder at defiance for severd monthly an that tbe 
sfrcuritv would be worse than in the case of odicr ii e ii o na , and 
not what the holder is entided to by the custom of meicfaanti. 
By acceptiii:; tbe bill, the defendant ought to be 
having waved his privilege. When an attomer 
cliaracter, as bv taking upon him the office of executor or ad* 
ministrator, or by Joining with another penon in nnj contract, 
he loses this privilege, whether he b plaintiff or defendant 
Here, by signing the bill of exchai^, the defendant hid 
taken upon him, in die eye of the law, the diaracter ofi 
merchant. He said there were no cases on the subject, bA 
that he had known many instances where attorneys had 
submitted to arrests on original in actions upon bills of ex- 
change, and that the point had nc\'er been disputed till now. 

Bozcer was to have argued in support of the plea, hot Lord 
Mansfield stopped him. 

Lord Mansfield, — ^This case is extremely dear. A 
man does not make himself a merchant by drawii^ or accept- 
ing a bill of exchai^e. Here the very bill of exchange 
itself described the defendant as an attomev. If there are no 
cases, it is because the privilege cannot admit of a doubt 

BuLLER, Justice, — It mast not be taken for granted^ liiit 
a bill cannot be filed in vacation. I think there has been a 
case before the court, since I have been on the Bench, where 
it was determined, that it may be done to save the statute of 
limitations [f 84] [f]. As to the inconvenience supposed to 

attend 



(t 84] The following case has been 
since decided : 

Lane v. Wheat, B, R. M. 23 G. 3. 

IFood had obtained a rule to shew 



cause, why the proceedings should not 
be set aside as irregular, ttie defendant 
bein^ an attorney, and the action hav« 
ing been commenced by bill filed in 
the vacation. It appeared, that, if 

the 



[f] Ithas since been decided that the 
rule, that a bill may be filed against 
an attorney in the vacation, is a gene- 
ral rule, and not merely an i xception 
in the case of the statute of iimitationis. 
JVaghorn v. Fields, 5 T. R, 1/3. and 
in another case, where it became ne- 
cessary to state the precise time at 
which the action was commenced, in 
order to shew, on the one hand, that 
it was after the cause of action ac* 



crued, and, on the other, that it was 
previous to a tender made by the de- 
fendant, leave was given to insert in 
the memorandum of the bill the day 
on which it was filed. Dodsicortk v, 
Bowcn, 5 T. K, 325. In Heron v. 
Ed-xards, 8 T. R, 643. it was decided 
that the same power of iilin;; a bill in 
vacation extends to actions against 
prisoners* 
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attend this privil^e in the case of bills of exchange, I do not 1 780. 
see that there is any. Every person who takes one, ought to make ^^v'^^ 
it his business to inquire into the situation and circumstances Comei^foki> 
of those whose names are upon it. And^ with regard to the against 
advantage of the arrest, that was originally only meant to com- Price, 
pel an appiearance; nothing farther can be done in the vaca- 
tion, so that by filing your bill against an attorney the first day 
of the term, you are as far advanced in the cause, as if he had 
been arrested. 

Judgment for the defendant [f 86]; 



the plaintiff had waited till the com- 
mencement of the term, the statute of 
limitations would have attached. 

IFood now cited, in support of the 
Tulej Broadwaite v. Blackerby (a). . 

Wallace and Leicester y for the plain- 
tiff, stated, that it was become the 
constant practice to file bills against 
attorneys, in vacation, to prevent the 
statute of limitations from attaching, 
(in which they were confirmed by the 
master,) and relied on what was* said 
by Bull EH, Justice, in Cotnerford v. 
Price, Tliey also cited Leadbeter v. 
Markland (b) as applicable, in point 
of argument, and principle, and argued 
^om the absurd consequences which 
would follbw, if the rule contended 
for on the other side were universally 
established, since, in cases where an 
^tion given by statute must be com- 
menced within three months, it might 
so happen that the three months would 
begin and expire, before the com* 
mcncement of the term. 

Lord Mansfield f — Public justice is 



concerned in this question. The mas- 
ter states the practice to be to file bills 
against attorneys in vacation. Fictions 
arc allowed against all the King's sub- 
jects for the furtlicrancc, but never for 
the hindrance of justice. Why should 
an attorney be in a ditierent situation 
from other persons ? 

AsHiiuKST, /MAYzce,'— In common 
cases, there is no occasion to take this 
course, because no time is gained by it. 

BuLLER, /M6-^/ce,— The reason of 
the case in Comberbach cannot be sup- 
ported, uiz. that a bill filed in vacation 
cannot be referred either to the prcce* 
dent or subsequent term. If that were 
true, no proceedings could go on out 
of term. 

The rule discharged. 

[t 85] An attorney who is arrested 
by capias on a special original out of 
the same court, is not entitled to his 
^ discharge on serving the sheriff with a 
writ of privilege, but must plead such 
privilege in abatement, Crossley ¥• 
Shaw, C. B. E. 16 Geo. 3. 2 Bl. 1085. 



(a) B. R. H. 9 W, 3. 11 Mod. l63. 
Comb. 465. — Vide, also, a case of Hoi" 
Umay v. Cross, B. R, E, 17 Geo. %. 
cited by Deniaon, Justice, in 2 Burr. 
1052, where it is said, *' That prison- 
** era are considered in the same light 



i( 



<i 



*' with attorneys, (who are supposed 
to be always present in court), 
against whom bills cannot be Jiled^ 

" but in term time." 

(b) C. B. H. 17 Geo, 3. 2 Blackst. 

1131. 



z« 
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Tuttday, The King against Morgan and Another. 

1st February. ^ • 

On % rule for tn HPHIS was a ruIc to shew cause, why an infonnation should 

thSTh^^e'^court "^^ ^ ^'^^ agaiust the two defendants^ one of them for 

may think a Sending, the Other for carrying a challenge. Upon shewing 
ground ii laid, causc, the couft thought there was ground for granting the 
circuxnwanoL, * information. But, under all the circumstances, were of 
Uie payment of opinion, that it would be a sufficient punishment if the de- 
cMUwp^nw fendants paid the costs ; and, therefore, discharged the rule oa 

adequate punish- tllOSe terms. 

ment, they will 

discharge the rale on the defendant's undertaking so to do. 



[ 315 I 

|J«j^»y''»*» Thellusson against Fletcher, 

In an action on a TT^HIS was a rule to shew cause, why the inquisition on a 

policy on a fo- f v r • • ^* i* r • 

reign ship, when wnt of mquiry, m an action on a |K)licy of insurance^ 

there it a stipu- should not be sct aside. The case was this : The polic}' was 
poii<^*«h*aii be ^" goods on board three French vessels, from Saint Domingo 
•ufficient proof to Bourdtaux. ITie material part of it, as to this case, was 
thw'io^dg. *" ^^c following words : " On all goods ioaden or to be loadeo 
mentby default, " aboard the ships he SoigneuXf La Pucelle, and Le Faiih 
^ wril°onn°° " ?wewr, all or any of them : Tlie said goods and merchandizes 
quiry needs only '^ by agreement are, and shall be valued at 

fend'^tVlS)?^ " ^^^9 ^° ^^ casks of clayed sugar, and 1£ hog- 

scription to the '^ sheads of muscovados : The policy to be deemed sufficient 
l>oiic>-, without if proof of interest in case of loss." The first count in the de- 
^n«^ofin(erest. claration Stated, that goods to a great amount, being the pro- 
perty of certain foreigners, had been shipped on board Le 
Soigneux, and that she had been lost. The second averredj 
that the goods were shipped on board the three ships, or some 
or one ofthem, to the amount of the sum insured, and that 
two of them had been captured, a fid the other lost. The de- 
fendant had underwritten <£300, and having sulSered judgment 
by defaidt^ the jury, on the writ of inquiry, assessed the da- 
mages at that sum, without any proof of the amount or value^ 
or any evidence whatever, except of the defendant's hand- 
writing to the policy. 

The 

(aj This was left blank, as here printed. 
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The Solicitor General, for the plaintiff. — Bearcroft and 1780. 
Davenport, for the defendant. ^^^/'•^/ 

It had been urged, on the part of the defendant, before the Thellussow 
sheriff, and was now, that it was incumbent on the plaintiff against 
to give some farther evidence of interest and to prove that Fletcher. 
some sugars belonging to the insured had been shipped. An 
affidavit was produced tending to shew that, in fact^ the in- 
sured had no interest. , 

The Solicitor General contended, that, by the express 
agreement of the parties, no other proof of interest but the 
policy was required, and this insurance on foreign ships and 
property was not within the statute prohibiting such poll* 
cies (h), so that the plaintiff was entitled to recover the sum 
insured by the defendant, even if it could be proved that the 
insured had no property on board. 

The court said, that this was not a policy within the[F 1] [ 8lS ] 
statute, foreign ships not having been included in that act, on 
account of the difficulty of bringing witnesses from abroad to 
prove the interest, llie only difficulty there could have been 
here was from the circumstance of there being three ships, 
but the second count was so framed as to make the case the 
. same as if there had been but one. By suffering judgment, 
the defendant had confessed the plaintiff's title to recover, and 
the amount was fixed by the stipulation in the policy. 

BuLLER, Justice, observed, that writs of inquiry are 
often sued out in cases where they are not necessary [I], 
as for instance, in actions on covenants for the payment 
of a sum certain ; and^ for this, he cited a case in £ Saun^ 

ders 

(h) 19 Geo, 2. c. 37. Reporter makes IVilmot, Chief Justice^ 

[1 ] Vide Bruce v. Rawlins, C. B. say, " This is an inquest of office to 

E. 10 Geo. 3. 3 Jf'iU. 61, 62- where, " inform the conscience of the court, 

on a motion to set aside the inquisition '' who, if they please, may themselves 

on a writ of inquiry for excessive da- " assess the damages [t 86].'* 
mages, in an action of trespass, the 



[t 86] Vifie also, to the same effect, 2 TVils. 372. 374. 
Hewit V. Mantel, C. B. E. 8 Geo. 3. 



[f 1] In Andree v. Fletcher, 2 T.R. does not extend to the case of re-as- 

161. the authority of this case was re- surance, which is prohibited by the 

cognized, but it was decided that the 4th section of the same statute, 
exception in favour of foreign ships 
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der$(a) [<t> 1]. He said it does not follow^ because a writ 

of inquiry has been awarded, that the amount of the demand 

T ^"^TrTsoiy ^ uncertain. In actions upon a bill of exchange, or a pro- 

acainst naissory note, notliiug but the instrument is to be proved before 

Fletcher. ^® J^tC*]! ^^ ^^^ being thereby ascertained. Thoii^^ 

even in cases where there is no necessity for a writ of inquiry^ 

that proceeding is of use, when the plaintiff goes for intere^ 

which the jury assesses in the name of damages. 

The rule discharged [3]. 



(a) Holdipp V. Otway, T. 21 Car, 2. 
iSamd. 106 [p 2.] 

[<lt> 1] In Rashleigh v. Salmon, C. 
B. T. 29 Geo. 3. H. BL 252. which 
was an action on a promissory note, 
and judgmcht by default, the court, 
on motion, referred it to the protho- 
notary to ascertain the damages and 
costs, and calculate interest on the 
note, without a writ of inquiry [f 3]. 

[2] In such cases, although the note, 
or bill is stated, and the execution of 
it averred, in the declaration, it has 



been settled in many instances* that it 
must be produced before the inquiry 
jury. Billtrs v. Bmles, C. B. H. 18 
Geo. 2. Bam/Kj quarto edit. p. 233. 
Elf is v. ^all, C,B,T.l9Sr 20 G. 2. 
ibid. p. 234. Snowdon v. Thomas^ C, 
B. H. 11 Geo. 3. 2 Blackst. 748. 
[t87][<t>2]. 

[3] There was a similar nile in 
another action on the same policy, 
(Thellvsson v. Walter,) which, of 
course, was also discharged. 



[t 87] S. C. 3 IVils. 155. Green v. Hearne, B. R. E. 29 Geo. 3. 

[<a> 2] But it need not be proved. 3 Term Rep. 301 [f 4]. 



[f 2] See the note of Mr, Serjeant 
Williams on this point. 

[f 3] In Shepherd v. Charter, 4 T. 
R. 275. the practice of rcfennng to the 
master to compute principal and in- 
terest, without the execution of a writ 
of inquiry, was established in K. B. ; 
and it is now the ordinary practice of 
both courts. 



[f 4] So in a writ of inquiry in an 
action of assumpsit, where the de* 
fendant gave in evidence that she had 
acted as agent for her husband, and 
thereupon the jury reduced the da- 
mages to 1*. ; the court held that such 
evidence ought not to have been gone 
into. De Gaillon v. Fictor Harel 
UAigle, 1 B.^ P. 368. 
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"Walker and Others, Assignees of Bean, a Monday, 7ih 
Bankrupt, against Burnell and Another. * ™*'^' 

n^HIS was an action of trover, against the sheriffs of Lon- If » bankrupt 
-*- don for goods taken on a writ of Jieri facias. The cause *^^ **"d**h^** 
was tried at the last Sittings at Guildhall (a), before Lord trades a^ain for 
Mansfield. The facts were these: — A commission had h'|"»cif is left 
been sued out against Bean, in August 1772. He had been in p*osje?siono? 
engaged in very complicated and extensive concerns; and Jj" i^ou»c, hous- 
debts to the amount of cf(io,000 were proved under this com- fu**rniiure, fn*orl 
mission. In Decc;7?ft«r 1772, he obtained a certificate. He ^»"?oa"«^»tt 
never removed from his house^ nor were the furniture, hous- 5\^hcL*nknrpt'* 
hold goods, and plate, sold or removed, but he remained in ^^tc> the atsig- 
possession of them, and, after his ccitificate, engaged in trade SaUn^^*^^ 
on his own account, and continued to trade till some time in goods, ^c. in 
the summer 1779, and after the execution in question. But ^J£5^J3i. 
though he traded for himself, he was continued in the house ton as part of 
by his assiomees, (the present plaintiffs,) as an agent for them '''* **^*^' V^ 

. -^ ^ ^y i'*^ 1 • nr • 1 • 11 1 . possession doea 

in gettmg m and setthng his affairs, and, m all the statements not fail within 
of the bankrupt estate and effects, which they had laid before !«* fl/*^' ^' f: 

t' 1- *^ i-rr • 1 '^ . Tkjr 1 ,-.-.^ 1 19. & 11. so *»tO 

his creditors at ditterent times down to iVlarcA 1779, the ve«t the goods in 
houshold goods in question, (which had been inventoried and «s$»«nfes under » 

1 , . ° J. ^ 1 * ft /, . • • J . second commis-' 

valued immediately after the commission issued,) were m- tion. 
eluded. In March 1779, an action was commenced against 
Bean by two creditors, Davis and ProtherOy who afterwards 
recovered a judgment, and sued out the Jieri facias which 
gave rise to the present cause. A distringas having issued to 
compel an appearance in that action, the officer came to 
Beanos house, to levy on his goods, when Bean paid the 
405. The same attorney acted for Bean and for the assig- 
nees. In a note which he wi'ote to the attorney for Davis 
and Prothero, stating to him that he thought there was an 
irregularity in the distringas, and desiring him to return the> 
405. he took no notice that the goods in the house did not 
belong to Bean. The execution came in in June, and, about 
the same time, the assignees had the goods again appraised, 
when they were valued at c£353.. Tliey then proposed that 
they should be sold by auction to the best bidder, and the pro- 
duce paid into court, to abide the event of an action to be [ 318 ] 
brought by them to try the property. The attorney for Davis 
and ProMero- agreed to this, but the sheriff's officer would 
not^ but removed the goods from the house, in June, and, on 

Z4 ' ik% 

(a) Saturday, the ISth of December 1779' 
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1780. *^® ^7th of November 1779, sold them, under a writ of ren- 

v^.,^^,,^^ ditioni exponas^ for «£260. The present action was com- 
Walker menced on the 1 1th of November, and two days afterwards, 

against (13lh November 17790 ^ second commission issued against 
Buuh^LL. Bean. The time of the act of bankruptcy, on which this se- 
cond commission was founded, did not appear. Tlie present 
plaintiffs proved a debt under it Hieir attorney in this cause 
was also solicitor to the second commission. 

The defence was : 1 . That, after peimitting such a long 
possession by Bean, who continued the visible .owner, and 
held forth the credit of the effects to the world while he 
traded on his own account, tlie present plaintiffs had pre- 
cluded themselves from claiming them against his bond Jide 
creditors: 2. Tliat, if this were not so clear, yet Bean*s 
possession was such as intitled the assignees under the second 
commission to the goods, by viitue of the statute of Jac. 
l(o)f and tlierefore, quacunque via, the present plaintiffs 
could not make out a property in themselves to support their 
action. 

The answer given on the part of the plaintiffs was: 1. 
That, from the extensive nature of Beanos former business, 
his creditors were extremely numerous, and, as the goods had 
always been stated to them as belonging to the assignees, and 
that even so lately as March 1779, it was a matter of general 
notoriety, that he was not the owner : 2. As to the second 
commission, it did not appear that the act of bankruptcy on 
whicli it was founded had been committed before the goods 
were taken out of Beans possession ; tlie new assignees had 
not claimed them ; and, besides, his case did not fall within 
the meaning of the statute. 

Lord Mansfield told the jury, that this was an action in 
which the plaintiffs must prove property in themselves, and a 
conversion by die defendants. That there appeared to be 
strong evidence, particularly from the last statement, (in 
March 1779,) that the plaintiffs, as assignees under the first 
commission, meant to keep up their claim to the goods. '^Tliia 
would be an answer in any question between tliem and Bean. 
But the point now was, whether, as between them and 

[ 319 ] strangers, they were not to be considered as having made a 
present of the goods to the bankrupt. 1 he goods were chiefly 
of a perishable nature ; the possession was not for a few days 
or months, but for seven year:» ; and Bean having begun as a 
new man in 1772> his new creditors dealt with him on the 
faith of the appearance he made in the world. As to the otlier 
ground of defence, by an express statute, if a bankrupt shall, 
^y the permission of the owner, have in his possession, or^r, 

and 

(a) 21 Jac. 1. c. ip. § 11. 
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and dispoitions, goods whereof he shall be reputed owner^ S^, ] 7 gQ, 
at the tiuie of his bankruptcy , such goods are, by the com- v^*^^^^ 
mission and assignment, vested in the assignees as completely Walkee 
as the rest of his estate, lliey must therefore consider whe- against 
ther these goods were in BearCs possession, 8^c. at the time of Bu knell* 
his second bankruptcy. — If they should find for the plaintiffs, 
and should consider the sheriffs, or their officer, as the real de- 
fendants, tlicy ought to assess the damages at the appraised 
value of the goods. But, if they should look upon Davis and 
Prothero at beuig, in substance, the dei'endants, the damages 
ought only to be what the goods actually produced. 

lliejury found for the plaintiffs, with <£353 damages, being 
the appraised value. 

Bear croft y on Tuesday the 25 th of January^ obtained a 
nile to shew cause why the verdict should not be set aside, 
which he moved for on both the grounds above stated. 
The Solicitor General she/wed cause. 
Very little was said, now, on the first ground. On the 
second, it was objected for the plaintiffs, (as at the trial,) 
that there was no proof that the second bankruptcy was 
prior to the execution ; tlie only answer to which was, that 
the attorney for the plaintiffs was possessed of the proceed- 
^ ings, and as he had not produced them, it might fairly 
be presumed, that they would shew such a prior act of bank- 
ruptcy. 

Lord Mansfield, — ^Tlie bias of my mind, at the trial, 
was very much in favour of the judgment-creditor ; I sus- 
pected the fairness of the second commission ; but, after- 
wards, I was satisfied with the verdict. There has been little 
said, now, on the first point. On tlie second, 1 thought, that 
as the plaintiffs had proved a debt und«r the new commission, 
they could not question its validity^ though they might the 
time of the act of bankruptcy. The time was not proved, but 
I am satisfied the case cannot be brought within tlie statute. 
What are the words ? " If any persons, at the time of their 
** becoming bankrupt, by the consent and permission of the [ 320 ] 
** true owner and proprietary, have in their possession, order, 
** and disposition, any goods or chattels, whereof tliey shall 
*' be reputed owners, and take upon them the sale, alteration, 
*' or disposition, as owners." Many cases have arisen upon 
this act, where the party left in possession mi<^ht sell, but 
Bean had not the disposition so as to sell tlie goods. If he 
had sold them, it would have been a breach of trust towards 
the plaintiffs. If I send my plate to a banker's, to be sure he 
may dispose of it, but he has not my permission or consent so 
to do. 

VViLLES, Justice, — As to the first point, it was a matter 
fit for the determination of the jury, and I think the evidence 
was strong in favour of the plaintiffs. With r^ard to the 

question 



1780. 

Walk PR 
against 

BVRV£LL* 



8«0 CASES IN HILARY TERM 

question on the statute, the words are, ** if tlie bankrupts take 
•' upon them the sale or disposition as owners." Bean could 
not sell, but he was permitted to use goods as visible owner 
for seven years. I ^lall not give a decisive opinion on the 
point. It may come often before the court, lliis does not 
seem to me to be like the case of plate sent to a banker's. But 
it would be improper to grant a new trial on the ground of the 
act of parliament, because it could be of no service to the de- 
fendant. It could only be granted on payment of costs, and 
the second assignees would be entitled to bring an ^tion, and 
recover the value of the goods. 

AsHHURST, Justicey—Yhe statute certainly does not ex- 
tend to every case of possession. — Not, for instance, to tlie 
case of a ready-furnished lodging. I look upon tliis in the very 
same light. Bean gave his seivice in settling and arranging 
the affairs of the estate in lieu of rent, 

BuLLER, Justice, — Questions of this kind have much more 
of fact than of law in them. The sort of posserfsion, disposi- 
tion, 8fc, are facts to be proved, and for the consideration of 
the jury. The statute says, '^ whereof they shall be reputed 
*' owners." Here the bsmkrupt was not tlie reputed owner. 
Possession of the goods exposed for sale in a shop ma^ be 
within the statute, but possession of furniture m a house is no 
more evidence of a right to that furniture, than of a right to 
the house. 

The rule discharged [f 87]. 

if 

(t 87] Videy on the construction of Ctrnp, 232. <l> <V ride also Collim v. 
the statute of 21 Jac. 1. c. 19 § 1 1. Forties, B. R. T. 29 Geo. 3. 3 Term 
Mace v. Cadell, B. R. M. 15 Geo, 3. Rep. 3X6. 



[p] This doctrine of Mr. Justice 
Buller was referred to and confirmed 
by the court in Horn v. Baker, 9 East. 
215. in which it was held that goods 
of which a trader, or a partnership of 
traders, have the possession and the 
apparent ownership, order, and dis- 



position, by permission of the real 
owner, shall pass to their assignees, 
although they may not have such 
powers as against the real owner. Sec 
also the very full and learned report 
of the case of Ling/iam v. Siggs^ and 
the cases there cited, \ B. ^ P. 82. 
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Davie and Another againjl Stevens and J^;^^'/'^ 

Others. 

THIS was a case sent from the court of Chancery j which By » devi«eof 
stated ;— That Christopher Stevens, being seised in fee- \^%'^^]^f^ 
simple of the estate in question, devised the sam^ in the fol- and fas child or 
lowing manner: — " I also give and bequeath to my son fVil- ^^^^{^/T^J 
" lia/n Stevens, when he shall accomplish the full age of hxyrarsof a^^ 
** t\venty-one years, the fee-simvle and inheritance of Lower ^'^mcS^JiT" 
'^ Shebtone, to him and his child or childreti for ever. 1 also thtntkejee-sinipk 
" give and bequeath to my wife Elizabeth Stevens my estate ^'^'^^jj^j^^^ 
** of Lower Shelstone undlmy son IViUiam Stevens %\va\\ ac- ©niy »i\ cstate- 
** complish his full age of twenty-one, she paying to my said ^^ 
'* son, the sum of £5 a year before he shall be of the age of 
" twenty-one, and then to have the possession of tlie whole 
" estate of Loader 5Ae/5^o/«e;"— (Then a particular provision 
for his wife;) — ** Also my will is, that my wife Elizabeth 
** Stevens shall find and provide for my son William Ste* 
'* vens, before he shall be of the age of twenty-one, suffi- 
^' cient meat, drink, washing, apparel, and attendance ; nei^ 
*^ ther shall there be any of the timber on the estate of LotSDer 
'' Shelstone cut or felled down, except what shall be wanting 
^ to be used on the same, before my son William Stevem 
^ shall be of the 3ge of twenty-one ; and then to have quiet 
'' possession of the same. But if my son William Steven$ 
'' shall happen to die before he shall accomplish the full age 
*' of twenty-one, then I give and bequeath the fee-simple y and 
'* inheritance of Lower Shelstone to my wife Elizabeth Ste- 
" vens for erer.*'— -Hie testator died, leaving Elizabeth «SVe- 
vens his widow, and William Stevens his omy son, who was 
then about fifteen, and afterwards attained the age of twenty* 
one, and was married, and had several children. William 
Stevens afterwards died, leaving Mary Stevens, (one of 
the defe|[idants,) his widow, and John Stevens, (another de- 
fendant,) his heir at law.— Tlie question was, what estate 
William Stevens took under the will. 

(The bill was filed against the heir at law, for a specific 
performance of an agreement entered into by William, for a 
sale of the estate.) 

Rooke, for the plaintiffs, contended, that, by the manifest 
intention, and upon the fair construction of the will, the son [ 322 ] 
took an estate in fee. The testator had used the strongest 
words possible, except '' heirs" and that b not necessaiy to 

pasi 
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1780. ps^ a fee-simple by will. In Coke Littleton (a)^ it is laid 
^-^— ._f down, that an estate in fee-simple passes by a devise to a mau 
Davie for every or in Jee'simpfe, or to him and his assigns for ever; 
against and, in the case of tVidlake v. Hardinge, in Iiobart (b), a 
Stevens, devise " to my cousin ji, H. for 99 years, and my said cou- 
'* sin ji. H. shall have my inheritance f if the law will allow 
'' it," was held to pass the fee-simple. Here the words 
^Jfee-simpley" " inheritance^ and *^for erer," are all iu»ed. 
The will further says, that, at the age of twenty-one, the son 
should have the whole estate, and this would clearly carry the 
absolute property and inheritance, according to what is laid 
down in the Countess of BridgwcUers Case (c) ; but the last 
clause in the will is decisive, for b^ that^ if the son should die 
before twenty-one, the testator ffvea Hie fee-simple and ii///e- 
ritance of Lower Shelstone to his wife Jor ever. Tliis must 
mean the same fee-simple and inheritance, which, in the event 
of the son^s coming of age, he had before limited to him. 
Tliere is no devise over if the son should attain hb age of 
twenty-one; but, if an estate-tail had only been meant, it b 
clear the wife was so much an object of the testator*s favour 
that he would have limited the remainder in fee to her, and 
not have left it to go in a course of descent. The presump- 
tion is, in general, against a parUal intestacy. It must be ar- 
gued, on the other side, that the words *' child or children** 
restrain the preceding words, and confine the estate to a fee-tail* 
Cases will be cited in support of this construction ; but all 
that can be mentioned, were cases where the question was, 
whether there should be an estate in fee-simple, or for life. 
No case can be produced where expressions, which otherwise 
w ould clearly carry a fee-simple, have been restrained by the 
words " child or children," to an estate-tail. 

Batt, for the defendants, said, he should rely on two clear 
ndes of constniction. 1. That the intention must prevail if 
consistent with law. 2. That eftect must be given to all the 
words of the will, if possible. Tlie words ^^Jee-simple and 
inheritance" may very fairly be understood as descriptive of 
the interest the testator had himself in the estate. But if 
they are taken to apply to the interest devised^ they are re» 
drained by what follows. It was in Wild's Case(d) laid 
[ 323 ] down, that an estate-tail passes by a devise to a man and his 
children, if he have no children at the time ; (otherwise, as 
was the case there, the father only takes for life.) This doc- 
trine is also recognized in Cook v. Cook in Vernon (e), and 
in Gilbert'9 law of Devises. Unless the words " child or 

children" 

ra) Co. Littl. 9 b. (d) B. R. H. 4lJ El. 6 Co. i6. b. 

(b) H. 8 Jac. 1. Hob, 2. 17. a. 

(c) B. JR. H. 2 Ann. 6 Mod. 106. (ej Cane. E. 1706. 2 Fern.5^5. 
110. 
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children** should be construed to restrain [f] the interest 1780« 
devised to an estate-tail^ they will have no operation, and, 
according to the second rule mentioned, they must, if possible, 
have some effect given to them. There are numerous autho- 
rities to shew that subsequent expressions may narrow the 
sense of those which go before, not only in wills, but in 
deeds. Thus, in Coke Littleton (f), it is laid down, tliat if 
lands are given to jB.^ and his heirs, habendum to B. and his 
heirs if he have heirs of his body, and, if he die without heirs 
of his body, to revert to the donor, this is only an estate^tail. 
So in Leigh v. Brace, in Carthew (g), a feoftment being to 
feoffees and their heirs to the use oi A. for life, and afterwards 
to the use of B. and his heirs for ever, and for default of issue 
of the body of JB. then to the use of the heirs of the feoner, the 
nniitation to B. was construed to be only an estate-tail; and, 
in a case in Dyer (h), a devise in words very like the present, 
viz. " I give the fee-simole of my bigger house to A. and 
'^ after A^a decease to B. A's son,** was construed to pass 
only a life-estate to A. The words " thefi to have the pos- 
^^ session of the whole estate,** in the present case, were only 
meant to express that the son was, at his age of twenty-one 
years, to come into the possession of every thing which his 
mother was to possess till that time. There are no words 
super-added to the devise over of '^the fee-simple and inhe- 
*' ritance" to the wife, which shows that a difference was in« 
tended between the estate given to her, if the son should die 
under age, and that limited to him. 

Rooke, in reply, observed, that the devise was of '^ the fee- 
" simple," and not " my fee-simple,*' which showed, that 
a description of the interest, not the subject, was meant. 
That no cases had been cited where the words '^ child or 
*^ children^ had narrowed an estate to a fee-tail. In the case 
put in Wild*s Case there were no words of inheritance in the 
first part of the devise. The^ case in Dyer, when taken all 
togedier, made rather in favour of the plaintiffs. 

Lord Mansfield, — I had a mind to see whether inge« 
nuity could raise a doubt, on the one side, or supply an argu- 
ment, on the other, to make the case plainer than it is on the 
face of it. If the testator had used the words, '* all his 

" estote," 



[324] 



(/) Co. LittL 21. a. 2 Bac. Ahr. 
260,261. 



{g) B, R. H. 6 mil. 3. Carth. 343, 
(^) JK. 19 El. Dy. 357. pi. 44. 



[f] So the words " children law- 
fully to be begotten" used in a codicil 
may be applied to enlarge the estate 
devised, where that created by the will 



was only a life estate. Scale v. Barter^ 
2 B.Sj;' P. 485 : in which the cases on 
this subject are brought together, and 
fully discussed by Ld. AhanUy, C. J. ' 
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" estate," " inheritaiicc/' or " for ever," and had stopped 
there, the fee-simple would have passed. But die yirords, 
^* child or children,'* are to the full as restrictive as if he had 
said, ** and if my son die without heirs of his body/' To 
give the father an estate in fee, would be to strike those words 
out of the will. They must operate to give him an estate- 
tail; for there were no children bom at the time, to take an 
immediate estate by purcliase. The meaning is the same, as 
if the expression had been, ^^ to William and Us heirs, that is 
•' to say, his children or his issue.*' ITie words, " for ever," 
make no difference, for fVilliam's issue might last forever. 
The certificate was as follows : 

^^ Having heard counsel, and considered this case, we are 
of opinion, that William Stevens took, (under the aboVe 
wrill of Christopher Stevens,) an estate-tsiil to him and the 
heirs of his body, with reversion to ^ himself in fee, by 
'' descent. 
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12th February n^. 



Mansfield. 

E. WiLLES. 
** W. H. ASHHUEST. 
" F. BuLLEE[tB8]." 



[t 88] Vide Hodges v. Middleton, T.20 Geo. 3. infra, US, 
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Wemys against Linzee and Another. 

npHIS was an action for money had and received to die 
-^ plaintiff's use. The plaintiff was a captain of marines, 
(with the rank of major,) and commanded the detachment of 
marines on board the Europe, Admiral Montagtie's ship, at 
Newfoundland. Hostilities having commenced between 
France and this country, the Admiral sent Commodore Evans. 
to seize the two French settlements of Miquelon and St. 
Pierre, and some marines were draughted from the Europe^ 
and other ships, and sent on board the Pallas, under the com- 
fkiand of the plaintiff, to assist in the expedition. 'Vhe two 
islands being reduced^ Commodore Evans rejoined the Admi- 
ral at St, John's, having left the Surprize, a frigate of 2S 
guns, commanded by captain Linzee^ (brother to one of the 

defendants,) 



[f] TKq authority of this case was 
referred to, and admitted in argument 
in Ld, Camden v. Home, in Error 4T. 
R, 982. and by Lord Kenyon in Lnm^ 
leif^. StUton, 8 T, R. 224: in which 
the case of a captain of a ship on 



board, but under an arrest (another 
Captain being put on board to take 
the command) was distinguibhed from 
the present; and such captain under 
arrest, was held to be entitled as actual 
captain. 
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defendants,) to finish some necessary bosiness^ and also the I7gO 
plaintiff, witli part' of the marines which he had brought with ,^ * 
him from the Europe and other ships. The complement of Wemys 
marines belongii^ to the Surprize was> under tlie command of a<TRinst 
a lieutenant Moriarty. Captain Linzce, soon after, received Likzee. 
orders from Admiral Montague, to proceed, as soon as the 
business for wliich he was left was accomplished, to St, Johnn, 
taking tlie plaintiff and the marines left with hun on board, 
and entering them on a supernumerary list for victuals only; 
and, in case the Admiral should have sailed for England 
when he should get to St. Johns, then to continue the plain* 
tiff and the marines on his supemumery list for victuals only, 
till he sliould arrive in England. The Admii*al Jiaving been 
ordered home, the Surprize followed, having the lieutenant 
and her own complement of marines on board, and also the 
plaintiff and his additional marines. On the -.vay to Etieland, 
she took a French merchantman, called Les Deux rreres^ . 
and having brought her to Spithead, and the two defend** 
ants being appointed agents, they sold the ship, made out a 
list, according to the established regulation for the distribution 
of prize money, and gave notice in the Gazette for the pay- 
ment of such part of the produce as had come to their hands. 
At the beginning of a war, it is usual to pass an act of par« 
liament, authorizing the King to order the distribution of the 
value of prizes to the officers, seamen, marines, and soldiers, 
on board the ship or ships by which the prize was taken, in 
such proportions, and after such manner, as he should, by 
proclamation, order and direct. Such an act had passed on 
the present rupture with France (i), and a proclamation was 
issued, in thd usual form, dividing the persons eutided to share 
in prizes into five classes, and fixing, a certain proportion for 
each class. The descriptions of the second and fifth classes 
are as follows: — Second class — " The captain of' maritieM 
** and land forces, sea lieutenants, and master on board."-* 
They are to have one eighth divided amongst them. — Fifth 
class — '^ The trumpeter, quarter gunners, carpenters, crew^ 
^ steward's cook, armourer, steward's mates, cook's mate, 
** gunsmith, swabber, ordinary seamen, and marines, and 
^ other soldiers, and all other persons doing duty and assist-* 
'^ ing on board,'' — ^This class is to have two eighths divided 
amongst them. — ^Upon the advertisement in die Gazette, the C ^^^ J 
plaintiff came and claimed a share, when the defendants of- ' 
iered him the proportion of persons in thejifth class. He in* 
stated he was entitled to be ranked in the second, as a captain 
of fnarines on board at die time of the capture, and to be paid 
accordingly. This being refused, he brought the preset ac- 

tioDi 
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1780. ^'^"» which came on to be tried before Lord Mansfield, at 
y^^,^^ Guildhall^ at the Sittings after last temi ( k). 
Wem YS '^^^ question turned very much on the nature of the marine 

against service. Every passenger who is accidentally on board a 
LiNZEE. King's ship during an engagement dees duty, and is therefore 
entitled to share in the fifth class, but it was said, on the part 
of the plaintiff, that being: an odicer of superior rank to the 
lieutenant of marines who lieionged to the Surprize, he 
superseded him of course, when he came on board, and was 
therefore, at the time of the capture, to be considered as com- 
manding the marines. 

Several officers in tlie marines were called to establish this 
position, but their evidence went rather to matter of opinion^ 
than to instance:^, or facts ; and it was suggested, on the part 
of the defendants, (and, in tlie further progress of the cause, 
appeared to be true,) that, by tlie present regulations of the 
navy, no officer of marines, above a lieutenant and his party, 
can be allotted to any ship under 50 gims. It appeared, that 
the complement of marines belonging to any ship is not fixed 
and appropriated to that ship in the same manner that the sea 
officers and mariners are, but that they are frequently shifted 
and removeil, in a sort of rotation, as land troops from differ* 
ent barracks and quarters. 

For the defendants, the manner in which the plaintiff was 
entered on the books was relied on, as well as the above re« 
gulation against any higher officer of marines than a lieutenant, 
serving on board such ships as the Surprize. Several officers 
of very high rank in the navy were examined, (among others 
Admirals Montague, Barriugtouj Evans, and Campbell,) 
but who also spoke chieily to their opinion, which was clear 
against the claim of the plaintiff, and that a superior officer 
of marines, coming on board by accident, does not conwiaod 
the complement belonging to the ship. 

What was of most weight was the case of the sea officers 
belonging to the Glouce$ter, upon Lord Anson^s expeditiou^ 
which was shortly this : Lord Anson, on hLs return home, 
having the Centurion and Gloucester with him, found it ad* 
[ 327 ] viseable to sink die Gloucester, taking her crew and officers 
on board the Centurion. 1 he men were incorporated with 
tliose of that ship, but she having her full number of officers, 
tlie officers of the Gloucester were entered on a supernume- 
rary list. Tliey continued in this manner on board during 
the rest of the voyage, and, when the AcapuUa ship was 
taken, they took a part in the engagement, (as indeed they 
had done all along in the business of tlie ship,) according to 
tlieir respective ranks. When tlie prize-money came to be dis- 
^ tributed, they claimed to share with the officers belonging to 

the 

(k) Wednesday, 22d Dec. 1769- 
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the CewAwnow, each according to hw respective rank. This 1780. 
produced a suit in the Admiralty, which, in the first instance, w^yi^^^ 
was decided in their favour; but, upon an appeal, (in which Wemys 
Lord Mansfield was counsel,) the sentence was reversed, against 
and it was determined, that they were only entitled to share in Llnzke. 
the fiftli class, (llie regulation for distribution being the 
same then as now.) 

Lord Mansfield, in summing up to the jury, observed, 
that, if it had not been agreed to try the question by this ac- 
tion, there might be a difficulty for want of proper parties. — 
(The Solicitor General, though nominally for the agents, 
said he was not counsel for them, but for the lieutenants 
of the Surprize). — His Lor^hip said, the question w^as of a 
delicate nature, as the discipline on board his Majesty's ships 
was necessarily involved in it. In the case of the officers of 
the Gloucester, he said, the determination had been, that tlie 
words " on board'' in the description of the second class, 
meant belonging to the ship, and that being corporally on 
board was not sufficient. He had always tliought that case 
was a ver}' hard one, but it was solemnly decided. Opinions 
were not evidence, and as to facts, the proof was extremely 
loose on both sides. It was a material circumstance for the 
plaintiff, that marines are not, like seamen, fixed to the parti- 
cular ship; but the argument from thence, was in a great 
measure answered by what had further beeu sworn, viz. that 
only the complement sent by the Admiralty are entered as be- 
longing to the ship, that no body can add to that coAiplement, 
so that other marine officers, or men, if. they come on board, 
are only entered for victuals as passengers. It did not appear 
that the plaintiff wa/under any orders to continue on board 
the Surprize, or that he might not have quitted her at plea* 
sure, if he had found it more convenient to return to England 
in any other vessel. His Lordship seemed of opinion with the [ 328 ] 
defendants ; but the jury, after going out for some time, found 
a verdict for the plaintiff. 

On Tuesday the 27th of January, the Solicitor General 
obtained a rule to shew cause, why tnere should not be a new 
trial, which was granted, upon his undertaking to produce au 
affidavit of Lord Amherst to shew that he and his brother, 
being on board a King's ship, (the Dublin,) on their way 
from England to America in the last war, a prize was taken, 
in which they only shared in the fifth class. An affidavit 
to that purpose was accordingly produced, and another, 
stating the order of the Admiralty, (above referred to,) 
that no captain of marines shall serve on board any ship under 
50 guns, ^ 

lliis day. Lord Mansfield reported the evidence, to ^ 

die effect above stated, and cause was shewn against the new 
triaj. 

Vol. I. 2 A Dunning, 
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17 80, Tiunmng, and Erskine, for the plaintiff. — The SoUeitor 

y^^^^^ General, Davenport^ and Tat/lor^ for the defendants. 
Wemys ^^^ ^^ plaintiff^ it was said, that Lord Amherst's affidavit 

a<vainst ^"'^ proved that he and General Amherst, had not thought 
hivzzE, '^ ^" object to insist upon sharing in a h^her class, and the 
order of Admiralty could not affect the case of a captain who 
happened, in fact, to be on board, a smaller vessel. That 
the case of the Gloucester did not apply, for that a sea offi- 
cer's existence, as such, depends on the ship, to which he be- 
longs, and if she is sunk or otherwise lost, his rank ceases 
intirely, till he receives a new appointment. That, if the 
doctrine contended for by the defendants were to prevail, an 
officer of marines could never receive any prize money, unless 
he happened to be on board his own ship, and the marines, 
being under die command of the Admiral, it would be in his 
power, by shifting the captains, to prevent them from ever re- 
ceiving a share in any prizes. 

Lord Mansfield said, the question was of considerable 

1>ublic consequence, and that farther enquiry might throw 
ight upon it, He, therefore, thought it should be sent back 
to a jury, without the prejudice of any opinion. 

The rule made absolute [1]. 

[l] The new trial came on at Guild- shared in the fifth class, and having 

hall, before Lord Mansfield, on Monday proved that he had not in fact acted as 

the 29th of May^ and the defendants commanding the marines on board the 

having given evidence of instances in Surprize, a verdict was found for the 

which officers, under th« same circum- defendants [t 89]- 
stances with the plaintiflf, had only 



[t S9] yide Mackenzie v. Maylcr, B. R, M. 25 Geo. 3. 
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Wed^nj^sday, PoLYBLANK agavijl HaWKINS. . 

In an action of HpHIS was an actiou of Covenant, against the assignee of 

fcSIb^d o^M^"" . a 'ease, by the husband of the heir at law of the ori- 

nantinfee, he ginal lessor. The declaration, in stating the plaintifTs title, 

TiJufn^iiT^ 2, ^^ f«"^^> That one William Strobridge was seised in his de. 
hinue^, and his ' mesne as of fee, and being so seised, granted the leade on 

^tiife"^^h{ '"^'li'ch the action was brought. That he afterwards became 

itate that he is seised of the reversion in his demesne as of fee, aud upon 

nul^ M ^tee- ^^ death, the said reversion descended and came to Joiwna 

hoidintightqf theu and still the vnfe of die plaintiff, as grand-daughter and 

his wife, it mill be heire» 

bad on a special 

demurrer. 
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heiress at law of the siud William ; whereupon the plaintiiF 
becatne, and from thence till the expiration of the term was, 
seised ojf the said reversion in his demesne as of freehold in 
right of' the said Joanna his wife. — ^To this decmrationy the 
defendant demurred, and ass^ed for cause of demurrer, 
*^ diat it is stated in the said declaration, that the said plaintiff 
^' was seised of the reversion of the said demised premises 
^^ in his demesne as of freehold in right of Joanna via wife; 
'' whereas it ought to have been alleged, that the plaintiff 
^' and Joanna his wife^ in right of the said Joanna, were 
" seised in their demesne as of fee, of and in the said rfe- 
*' mised premises.'* 

Lawrence f in support of the demurrer, contended that the 
declaration must set forth some certain, determinate estate, 
which was not done in this case, for ^^ freehold^ would apply 
either to an estate in fee, in tail, or for life, and it would be 
impossible here for the defendant to traverse the plaintiff's 
title; Sanders v. Hussey (I), The very estate which the 
party has, and by virtue of which he entitles himself to the 
action, ought to be stated. Here the allegation implies a sole 
seisin, but when an estate in fee comes to a feme-covert, the 
interest of the husband and wife is a seisin in fee in bothj in 
right of the wife. So it is stated in the declaration in Took v. 
Glascock (m) [f]; and that it is necessary so to state it, was 
directly determined in Catlin v. Milner (n). 

Wood, for the plaintiff, admitted, that the usual form of 
declaring was in the manner contended for, but said, such par- 
ticularity was only necesssary, where, in order to support the 
action, the whole estate must appear. Here an estate for life 
in the reversion would entitle the pltdntiff to the action, and 
the word ^'freehold " implied that he was a tenant for life. 
That part of the declaration which was objected to, could not 
be traversed ; it was mere legal inference. The facts traver- 
sable were the seisin of the wife's ancestor, and the descent 
to her ; and that was all that was necessary to be stated ; the 
rest was surplusage. In the case of Catlin v. Milner, the 
husband, in a plea in bar, had merely stated, that he was seised 
in fee in right of his wife. That certainly was not true, and 
nothing farther appeared on the plea; so that it was a sub- 
stantive 
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(/) C. B. T. 8 Will. 3. Carth. 9- («) C. B. T. J Will. 3. 2 Lutw. 
% Lii^w. 1231. 1421. 1425. 

(m) B. R. E. 21 Car. 2. 1 Saund. 
t5Q. 253. 



[f] See note 4 to p. 253. in Mr. Serjeant Williams* edition. 
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stantive allegation on which issue might have been taken; bift 
here enough appeared, taking the ^ole of the facts stated 
together, to shew exactly the title of the plaintiff. The case 
of Took V. Glascock was merely the precedent of a declara- 
tion^ this point was no part of the case brought before the 
court ; and the case of Sanders v. Hussey was not like the 
present, for, there, the declaration merely said, that the plain- 
tiff was seisedf without any additional words. 

Lord Mansfield absent. 

WiLLES, Justice y — ^This is a good objection in point of 
form, upon a special demurrer. 

BuLLER, Justice, — It is admitted, that it is the established 
practice to state the exact tide, and it is a fault in form to 
have departed from it. 

The court were going to give judgment for the defendant, 
but Wood moved for leave to amende which was granted, on 
payment of costs. 



Wednesday, 
.9thF«b. 

Bail to the action 
sre not liable be- 
yond tKe sum 
awora to, and 
tbeooits[Fll. 



Jackson against Hassell. 

n[^HE defendant's bail to the action obtained a rule to shew 
-*- cause, why the proceedings against them upon their recog- 
nizance, should not be stayed^ on payment of the debt sworn 
to, and the costs. 

Cause was now shewn, and it was insisted, that the bail are 
liable for the sum recovered by the verdict, though exceeding 
that for which the defendant was held to bail; but the court 
said, that the contrary was the settled practice. 

Lord Mansfield absept. 

Baldwin in support of the rule, — Bolton, Serjeant, for 
the plauitiff. 

The rule made absolute [<0^]. 



[O^] S. P. Peterkin v. Sampson^ B. 
R* M, 25 Geo. 3. Sheddon v. Games y 
B. R. E. 29 Geo. 3. But bail to the 



sheriff are liable, to the extent of tht 
penalty in the bail-bond, to satisfy the 
full debt and costs [f 2]; although,bj 



[f1] S.P. Clark y. Bradskaw, 1 
East 9^; in which precisely the same 
rule was granted, on the authority of 
this case, and others there mentioned. 

The practice in the Common Pleas 
is otherwise. There each of the bail is 
liable to ihe extent of double the sum, 
whether fixed by a judge's order, or by 
affidavit. Dahly. Johnson j 1 B.SfF.205. 



[f 2] S.P. Stevenson v. Cameron, 8 
T. R, 28 ; in which this case was cited, 
and the court refused to permit a de- 
fendant, who had been irregularly dis- 
charged by the sheriff, to file common 
bail on payment of the sum sworn to; 
the same being less than the sum really 
due. 
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12 Geo. 1. c. 29. the sheriff cannot for not bringing in the . 1780 

take the bond in a penalty of more body, is liable to the v^/i^ 

than double the sum sworn to. Mitchell whole debt and costs. 

v.GibbofiSyCB. M.29Geo,3,H. Bl. Fowlis v. Mackintosh^ C. B. E. 29 

76. So the sheriff on an attachment Geo. 3. H, Bl. 233 [p 3]. 



The King against the Inhabitants of A 33i ] 

North Shields. Feb. 

T> Y au order of a justice of peace, the parish officers of No appeal lies 
^ the township of riorth Shields were directed to pay to {hTren^'/*'' 
-dnn Irwin of that township, the wife of Thomas Irmn, a pauper, it is not 
maiiner, and then a prisoner in France, the sum of two shil- J^^ who^^*^.* 
lings and sixpence weekly, until such time as they should be piles to the pa- 
otherwise ordered, for the support of her three children by "»*»fo/5^>cf (or 
r •Jill J • ^1 1 ■' o*** o* *»w chil- 
lier said husband; one aged six years, one three, and one dren bat not for 

fourteen months. The parish officers appealed to the quarter ^1^^^* "*?' 

sessions, where the order was^ confirmed, and a special case stated lief, although ho 

to the following effect: " There was at the time of making j«fu»estogointo 

'* the order, within the township, a poor-house, established ac- * ^^' °***^* 

'* cording to the statute of 9 Geo. 1. c. 7. into which the parish 

*' officers were willing to receive the pauper, with her three 

*' children, and offered so to do ; but she refused to go with her 

*' said three children, who were of the ages mentioned in the 

*' order. She had another child of eight years of age, for 

" whom she did not seek relief; neither did she seek relief for 

'' herself, nor was any order for her. Her husband was a 

'' mariner and prisoner in France, (as stated in the order,) and 

*^ the pauper unable to provide for her said three children.'^ 

—The case concluded, " That these children being nurse- 

*' children, the opinion of the court was, that they ought not 

^' to be separated from their mother, and that the mother, 

" not seeking relief herself, was not compellable to go into 

*' the workhouse." 

Upon a certiorari, and a rule to shew cause why both orders 
should not be quashed, the case came on to be argued, on 
Wednesday the 9th of February. 

Lee, and Scott, in support of the nde. — ^They argued, that 
the intention of the statute of 9 Geo. 1. c. 7. ^ 4. was to se- 
cure to parishes a benefit from the labour of persons asking 
relief. If parents receive assistance for the maintenance of 

their 



[f 3] S. P. Hippel V. King, 7 T. K. 37^0, 
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their children^ that is, in truth, a relief to them. The case, 
therefore, states improperly, that the wife had not asked re- 
lief for herself; she did virtually^ by asking it for her diil- 
dren, whom she, if able, was bound to maintain. Tliey relied 
on the case of Rex v. *Carlfsle(a)f as in point. That was 
an indictment against parish-officers for disobeying an order of 
the quarter sessions, directing the payment of one shilling per 
week towards the mainenance of a pauper and her two bas» 
tard children. The trial came on at the assizes, but the point 
being saved, all the judges held, that the order was void under 
the 4th section of the statute, which says, '' That if any poor 
person shall refuse to be lodged, kept, or maintained, in 
any work-house erected according to the provisions of tlie 
act, such person shall be put out of the book or books 
where the names of the persons who ought to receive col- 
lection in the parish are to be registered, and shall not be 
entitled to ask or receive collection or relief from the 
church- wardens or overseers of the poor of the parish [f]." 
Dunning, on the other side, contended, that, as the mother 
had not asked relief for herself, and the order was only for 
the support of her children, the case was not within the 
clause of the statute relied on by the counsel on the other 
side. As to the children, she was willing to let them go into 
the work-house, and, though nurse-children cannot be sepa- 
rated by any compulsory order from their mother, she may, 
by her consent, permit the separation, if she thinks it for their 
advantage. In the case of Kex v. Carlisle, the relief asked, 
and granted by the order, was partly personal, and therefore it 
\y^ distinguishable from this case, and witliin the statute. 

Lord Mansfield was not present durmg the first part of 
the argument. 

WiLLEs, Justice, said this was a humane order, and he 
wished to support it. He did not think the words of the act 
in tlie way, and inclined to adopt the distinction made at die 
bar bet>veen this case and Rex v. Carlisle. 

Ash HURST, Justice, thought the act extended to the pre- 
sent case ; That maintenance for the children was relief to die 
mother. There niight be great inconvenience if the court 
were to adopt the other construction. One object of the sta- 
tute was to encourage industry, by holding out the di^race of 

going 



(a) M. 7 Geo. 3. 3 Burn 9 Justice, 13th edition, p. 537. 



[f] But now by 36 Geo, 3. c. 23. 
Oyersccrs may give relief to paupers 
at their homes, or magistrates may or- 



der it, notwithstanding there is awork- 
house in the parish erected according 
to 9 Geo. 1. 
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going into a work-house, and if parents could obtain a main* 

Cenance for their children \iithout being compellable to go to 

the work-house, idleness would be thereby promoted among xhc Kino 

artificers and manufacturers. 

BuLLER, Just ice f on the contrary, thoi^ht the distinction 
between this case and Rex v. Carlisle clear. The act was 
meant in ease of parishes, but the effect would be quite the 
reverse if, when one of a numerous fiunily wants relief, the 
whole must go to the parish work-house. On the other hand, 
the parish was not entitled to the labour of a whole family^ 
because one of them might want relief. 

The case stood over till this day, Willes, Jti5ftc€, express- 
ing a wish tliat it might be compromised. 

He now delivered the judgment of the court. 

WiLLES, Justice^ — We think it unnecessary to give an 
opinion on the question which has been argued in this case [^^], 
because I^ and my two brothers, are satisfied that no appeal 
lies from an order of maintenance. The statute of 3 fVilL 8; 
Mar. c. 11. ^ 11. gives a concurrent jurisdiction, in the 
making orders for the relief of the poor, to the justices in or 
out of sessions [1], and does not authorise an appeal. The 
act of 9 Geo. 1. c. 7. made no alteration in this respect. 
The reason for not giving an appeal is, that the pauper might 
starve while the cause was in suspence. We have spoken to 
several gentlemen very conversant with sessions law, and none 
of them ever heard of such an appeal p]. 

Tlie order of the sessions qumhed[S], and the original order 
conjirmed. 



[<»*] But in Rex v. Haigh, E. 30. 
Geo. 3. it has been determined, that a 
parent is entitled to relief for his child, 
"without being obliged to go into the 
work-house. 3 Term Rep. 637. 

[l] The words of the statute are, 
By authority of one justice residing 
within the parish, or (if none be there 
dwelling), in the parts next adjoin- 
ing, or 6y order of the justices in 
sessions."* This, it should seem, must 
mean by order of the court of quarter 
sessions, not of justices, as individuals, 
when they happen to meet at the 
quarter sessions. Qu. therefore, con- 



cerning the case of Rex v. IVinskip 4* 
Grunwell. M. 11 Geo. 3. 5 Burr. 
1677 ' where the court is stated to have 
held, that the sessions could not make 
an original order of maintenance. 

[2] Vide Rex^y. JVoodsterton, M. 6. 
Geo. 2. There was, in that case, an 
appeal from an order of two justices 
for relief, and the case comjng before 
the court of B. R. the appellate juris- 
diction of thesessions does not seem to 
have been disputed. The book indeed 
where it is reported is not of much 
authority. 2 Barnardiston 207. 247. 

[3] Because they had no jurisdiction. 
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Satardav, 
12th Fd). 



The King aa-ainst the Inhabitants of 

Birmingham. 



A hiring for % 
year to voric by 
the piece, with 
an implied li- 
berty, from the 
usage of the 
place, to be ab- 
sent when the 
servant pleases, 
but not to work 
for any other 
master, gains a 
settlement, 
though he may 
have absented 
himself at dif- 
ferent times in 
the course of 
the year. 

*[ 334 ] 



'T'HIS was a special case, upon an order of removal, which 
-■■ 8etfortli[l]; 

That Thomas Bakery the husband of one of the paupers^ 
on the 17th of October ^ being unmarried, and having no 
child, was hired * in tlie parish of Birmingham, by John 
Jennings, a wood-screw maker, resident in that parish for a 
year, good earn good hire, to work for him, and no other 
msLster, to make screws at so much a gross ; and this was all 
that passed upon the hiring. That persons are often hired at 
Birmingham under the terms " good earn good hire," the 
the meaning of which is, that their pay is to depend upon 
their work. Baker had no wages, lie ivas to have what he 
got. If he got nothing, he was to have nothing. His master 
had no business but tliat of a screw-maker. He was to work 
in his master's shop, and do no other work. He served a 
year under the hiring, and, during the year, sometimes lodged 
with his master, sometimes in another house in tlie parish, 
and when he lodged with his master, he paid him for his diet 
and lodguig. He sometimes absented himself to drink or play, 
for a week or fortnight, and never asked his master's leave for 
such absence. His master, on his return, was angry, and 
checked him, but always received him again. During such 
absence, he never worked for his master, nor did he, nor 
could he, for any other person. He took the same liberty of 
absenting himself, as other persons in tlie same way. The 
master had often found fault with him, and asked him to 
work, which he had refused to do, saying, " I won't work uur 
" less you will advance me money," to which the master said, 
it would be worse for him. Masters do usually advance money 
to persons hired under those terms. Baker had' said to his 
master, that he could not compel him to work, and the mas- 
ter, in his absence, had said, that he thought he had no right 
to compel him. It is generally understood at Birmingham, 
that persons hired to work in shops, under the above terms, 
may occasionally absent themselves, but cannot work for any 
other master. \\ hether the master could or could not pre- 
vent Baker from absenting himself, or compel him to work, 

did 



[1] The case had come on before in dence, inroad of facts, it was sent hacl^ 
r. 19 ^^^- 3. but having found evi- to be restated. 
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did not appear from any facts, but those above stated. He 
was hired again under the same terms, and perfected his ser- 
vice in the same way. 

The court of quarter sessions, ("for Shropshire^) confirm^ 
the order of justices removing Baker^s widow and child to 
Birmingham. 

On fVednesdai/y the 9th of February, the Solicitor Gene^ 
ral and Plumer shewed cause. — ^They insisted that a com- 
plete hiring for a year was stated. The absences in the mid- 
dle of the service were cured by the master's taking the servant 
back, so that the only question was on the contract, which 
was to be construed by what passed when it was made. Pay- 
ment by the piece had alviays been held as good, for the pur- 
pose of a settlement, as yearly wages [f 1]. The circum- 
stances set forth in the case, (a great deal of which was evi- 
dence, and ought not to have been stated), only explained the 
nature of the service, but did ifot affect the terms of the hir- 
ing. The apprehension of the parties was of no consequence, 
as was determined in Rex v. Kin^s Nort07i (a). In Jtex v. 
Macclesfield (^b), and Rex v. Buckland Denham (c), which 
might perhaps be cited on the other side, there was an excep- 
tion in making the contract, as to certain days or hours in the 
day when the servant was to be at liberty ; in the first, it was 
particularly ^' stipulated, that the said service was to be only 
*^ eleven hours in the six working days,* and all the rest of the 
'^ time, as well as on Sundays, the pauper was to be at his 
'^ liberty, and his own master ;'' in the other, the pauper was 
hired, " to work shearman's hours only." In Kex v. St* 
Agnes (d) J the court distinguished between an exception 
which is part of the contract, and one arising from the custom 
of the country [f 2]. 

< Dunning 
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(a) T. 13^' 14 Geo. 2. Burr, Settl. 
Cases J No. 52. 

(b) E. 31 Geo, 2. Ibid. No. 146. 



Cc) H. 12 Geo. 3. Ibid. No, 218. 
(d) T. 10 Geo. 3. Ibid. No. 209* 



[f l] Nor does the nature of the 
work to be performed by the servant 
make any difference ; even where part 
of the object of the servant is to learn 
the business. R. v. Eccleston, 2 East. 

298. 

[f 2] The same distinction was 
adopted in R, v. North Nibley^ 5 T. 
H. 21.; in which it was held that a 
hiring for five years, as a colt-shear- 
fnan, to work twelve hours each dayi 



was insufficient for the purpose of 
giving a settlement. — Also in R. v. 
Sutton^ 1 East. 656. where service 
under a weekly hiring, without any 
particular stipulation with respect to 
Sunday, was held a sufficient service 
for the whole week, so as to give a set- 
tlement when coupled with hiring for 
a year and service under it. See K. 
V. JVinc^combf infra. 391* 
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Dunning and LeycesteVf in support of the rule, argued, 
that when local terms are used, they must be construed ac- 
cording to the sense affixed to them by the understanding of 
the place. The court of sessions therefore had done right in 
stating the meaning in which the terms used in this ease are 
understood in the counti*)', and tlie question would be. Whe- 
ther, if instead of the words^ the interpretation stated had been 
used in making the contract, that would have been a sufficient 
hiring i The contract, according to the explanation set forth 
in the case, was this, " I hire you for a year, but you may 
'' absent yourself when you please." This therefore was an 
exception in the contract itself, not of any particular time, but 
of all times, at the option of the servant. If the bargain had 
been to work at such hours as screw-makers usually work, the 
case would not have been near so strong, and yet it would 
then have been exactly like tliatof Rex v. Buckland Denham. 
In Rex V. Kin^s Norton, only the apprehension of the ser- 
vant was stated. Here it was the general meaning of the 
whole country in the use of the particular words by which this 
hiring was expressed. To make a hiring for a year, the mas- 
ter should have it in his power to require the service of the 
person hired at all times. This was rather an agreement not 
to work with others, than to work with the master. It was 
like a contract not to marry any other person, which is void. 
On such a contract as the present, the master could not have 
maintained an action for die servant's absence, nor could a 
magistrate have compelled him to serve. 

Lord Mansfield absent. 

WiLLES, Justice, said, there was some nicety in tlie case, 
and therefore the court would take time to consider of it. 

Iliis day, being the last day of the term, he delivered his 
opinion, and that of the two other Judges who had heard the 
case argued, that there was a sufficient hiring and service at 
Birmingham. He stated the reasons of the judgment at 
large, and discussed the cases and arguments wliich had beea 
produced on both sides ; but I had then left the court. 

Both orders confirmed^ 
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Hodgson and his Wife agamst Ambrose and Toeaday, 

A ^l^ 18th April. 

Another. 

'yHIS was a case sent, uiider an order of the present Lord ^JJ*"*!* •fj" 
-^ Chancellor (a\ for the opipion of this court. 7he hdn of'Si* 

' Su€an Jollana, spinster| being seised in fee, by her will ^^^dj, and /or 
# duly executed, bearing date the 21st of August 1775, de- Sb."^^!*^ 
f vised in the following words : — ** I give and devise unto the diet before the 
<* Reverend William Arnold, 8fc. and Isaac Pennington, S^c. i^^mhUMo? 
** and their heirs, all that my manor of if. ^Tc and also all thau take no- 
'' that my other farm called D. 8fc. and also all other my ma- {|lJ5£uo^t^ 
'' nors, messuages, lands and tenements whatsoever, Sfc. to thaUnotbeoon* 
^' hold the same unto die said William Arnold and Isaac SJ^^hTST 

*^ Pennington shall vest in pot* 

•estion, asaa 
immediate estate, on the testator's death. — ^Thc case of Coulson y. Coulson has been to long oonsider* 
ed as law, tjuit the precise question in that case ought not now to be litigated. 

CaJ 7th December 1779. 
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1780 " Penm7igtonm\d their heirs, to such uses, and upon sudi 
^ ^ ^ ^ *^ trusts, and to aiid for such interests and purposes, and un- 

M^t^i-e^vr " der and subiect to such provisoes and avreemeots as are here- 
against mafter. mentioned, expressed and declared of and concem- 

Ambrose. " ^"8 ^^^ same : that is to say, as to, for, and conceniing the 
*^ snid manor and farm called H, &;c. to the use aud behoof of 
" my dear sister Elizabeth the wife of Mr. John Belchier and 
** her assigns, for and during the term of he?* natural life ; 
[ S38 ] '< and after the determination of that estate, to the use of the 
'^ said Williqm Arnold and Isaac Pennington and their heirs, 
'* during the life of the said Elizabeth Belchier y upon trust to 
*' support and preserve the contingent uses and estates herein- 
^ *' after limited therein, from being defeated or destroyed, and 

*' for that purpose to make entries and bring actions, lis the 
case shall require, but nevertheless to permit and sufiier the 
said Elizabeth and her assigns, during her life, to receive 
*^ and take the rents, issues, and profits thereof^ to her and 
their own use and benetit, and, from and after her decease^ 
then to the me and behoof of the heirs of the bodf/ of the 
'' said Elizabeth lanfully issuing ; and for want of such issue, 
" then to the use and behoof of my dear sister Catharine JoU 
" landy spinster, and her assigns, for and during the term of 
*' her natural life : and from and after, ^c." (the same limi- 
tations and in the same words as before, to the trustees for 
tlie life of Catharine Jolland, and after her death, to the 
heirs of her bodi/,) *' and for want of such issue, then to 
*' the use and behoof of my own right heirs for ever. And 
** as, to, for, and concerning, the said farm called D. S^c, 
*^ and all the said rest and residue of my manors, messuages, 
** lands and tenements whatsoever, subject to, 6ic.^ (the pay- 
ment of certain annuities,) '' to the use and behoof of my said 
*' dear sister Catharine Jolland and her assigns, ^Tc*' (the . 
same limitations to Catharine JoUandy and to die trustees for 
her life, as in the devise of the former part of the estate to 
Elizabeth^) " and, from and after her decease, ^r /' (to the 
trustees and their executors for 1000 years without impeach- 
ment of waste upon trust, ^c.) " and, after the determination 
^' of that term, to the heirs of the body of Catharine JoUandy 
" and for want of such issue, to the use and behoof, 4fc/' (the 
same limitations over to Elizabeth Belchier; to the tnistees; 
the issue of Elizabeth Belchier \ and the testatrix's right 
heirs ; as to Catharine Jolland in the fomer devise.) — ' JG/i- 
' zabeth Belchier died on the 25th of September 1775, (in the 
' lifetime of the testatrix), leaving one daughter, Catharine 

* Belchier, one of the defendants. The testatrix died on the 
^ 1 1th of May 1776. After her death, Catharine Jolland, 

* being advised thereto, made a demise of all the devised 
^ estates for 99 years, in trust for herself. She then suffered 
^ a recovery, to the use of herself in fee-simple, and after- 

' wards 
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* wardd married the plaintiff Hodgson, and, in July 1778^ she 
^ and her husband entered into written articles to sell the 

* manor of H. under a good title, to Ambrose. In Michael-' 
' mas Term 1778, Hodgson and his wife, filed a bill against 
^ Ambrose f and also against Catharine^ the daughter of Eli- 
^ zabeth Belchier, for a discovery of the said Cat/iarine^s claim 
^ and tide, and for a specific performance of the articles. The 
^ defendant Ambrose admitted the articles, and all the facts 
^ above stated^ but said, he declined the purchase, being ad- 

* vised, that, by the construction of the will, Catharine 
' Hodgson might be deemed to have taken only an estate for 
^ life, and not an estate-tail, by which means a good title 
^ could not be made to him. Catharine Belchier submitted 
' the question, and her interest, to the court/ 

^ The questions stated for the opinion of this court on the 

* above case, were ; 1 . Whethar Catharine Belchier ^ the 
' daughter of Elizabeth Belchier, took any, and what estate, 

* under the will of Susaji Jolland? 2. What estate Catharine 

* Hodgson, late Jolland, took under the said will ?' 

Tlie case came on to be argued tliis day, by Lee for the 
plaintiffs, and Wilson for the defendants. 

Lord Mansfield asked Wilson, Whether he meant to 
contend, supposing the devise to Elizabeth Belchier would 
have been an estate-tail in the event of her surviving the testa- 
trix, that, in the event which had taken place, (of Elizabeth*^ 
death happening before that of the testatrix,) her issue could 
take by purchase i 

He answered. That he thought he could not maintain that 
point, after the case of Goodright v. Wright[^l']. 

BuLLER, Justice, mentioned Hutton v. Simpson(b), as a 
prior case exactly of the same sort (c), 

Wilson said, he meant to argue, on the authority of 1/op- 
kins v. Hopkins (d), that the estate to Chtharine Jolland^ 
(in the first devise,) -which would have been a remainder if 
Elizabeth Belchier had survived the testatrix, became, by her 
death before the consummation of the testament, an executory 

devise 
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[1] B. R. H. 1717. 1 P. ^. 397. 
Devise to ^. and his issue, remainder 
to B. and his issue, remainder to the 
heirs of ^. A, dies in the life-time of 
the testator, without issue. B. dies 
also in the lime- time of the testator, 
leaving a daughter, who was also heir 
of A. Held by Parker , Chief Justice, 
and the whole court, that the daughter 
took nothing, cither as the issue of B. 
or as the heir of J. though it was ar- 
gued, that, in the events which had 



happened, she might take by purdkaae 
under the description of ^'sheir. £.C 
at more length, 1 Str. 25. 

(6) Cane. M. 1716. 2 Verm. 722. 

(c) Fide also FulUr v. FulUr, B. A 
M. 37 Sf 38 El. 1. Cro. 422. and Breii 
V. Bigden, C. B. T. 10 £/. PImd. 
34.0. 

((/) Cane. M. 1734. Ca. temp. Talk. 
44. Vide Ld. Hardwicke's opinion on 
the will in that case, afterwards, 1 Aikm 
581. S. C. mentioned I Vez. 268. 



d4a 
1780- 

Hodgson 

against 

Ambrose. 



CASES IN EASTER TERM 

de^e, and, being limited after an indefinite fiulure of iflnie of 
Elizabeth, was void^ and the estate descended to the two sis* 
ters as co-parceners. That it was held^ in Hopkins v. -Hop- 
kinSf that an event happening after the execution of the wuly 
and before the consummation of it by the death of die testa- 
tor, may vary the nature of the estate devised, from a remain- 
der to an executory devise; and the intention here most dearlj 
was, that Catharine Jqlland should take nothing while any of 
Elizabeths issue remained. 

Lord Mansfield, — ^The limitation to Elizabeth BehMerp 
on the present supposition, was of an estate-tail. The whole 
of that limitation was gone at the testator s death, and there- 
fore the estate to Catharine Jolland took place immediately* 
The words, '^ and for want of such issue^^ mean the same 
thing as ** and after such estate-^tail" [f] and this is the com- 
mon case of a remainder after an estate-tail, where, if the first 
estate never takes place, the remainder vests in possession im- 
mediately ("ej. In Hopkins v. Hopkins, the difficulty was, 
how an event subsequent to the will should vary the construc- 
tion ; but Lord Talbot got over it. 

Some days before. Lord Mansfirld had observed, that 
the question, whether the devise to Elizabeth Jolland was an 
estate-t^l, was exactly the same as that determined in Coulson 
V. Coulson (f)'y that Lord Hardwick£[2] had told him, 

that 



(e) Vide the cases above cited of 
Ilutton V. Simpson, Rigden v. Brett, 
and Fuller v. Fuller. 

(/) B. R. H, 13 Geo. 2. 2 Str. 
1125. 2 Atk. 246. 24?. 250. 

[2] The case oi Bagshaw v. Spencer 
was depending at the same time with 
that oi Coulson \. Coulson, and the de- 
termination postponed till the court of 



B. R. should make their certificate in 
the latter, 2 Jtk. 246. The traces of 
Lord Hardwicke*s dissatisfaction with 
that certificate, may be discovered in 
his arguments, when he determined 
Bagshaw v, Spencer, 1 Vez, 142. 
Cy' Vide Jones v. Morgan, Cane, Hm 
23 Geo. 3. I Br. 206. 



[f] So in Denn v. Bagshaw, 6 T, R. 
512. it was clearly held, on the au- 
thority of this case among others, that 
under a devise to a daughter for life, 
with remainder to the first son of her 
body (if living at the time of her 
death) and his heirs niulc, remainder 
over, the son dying in his mother's 
life-time, his issue took no estate. 
The same point was also decided in 
Doe V. Kett^ 4T.R. 601. notwith- 
standing the testator knew of the 
death of the devisee in tail and of the 
birth of her son ; and had afterwards 



added a codicil containing a republi- 
cation of the will ; and notwithstand- 
ing a condition (which is void in law) 
was annexed to the devise, viz. that 
the devisee in tail should not do any 
act to bar the entail. And in Frank 
V. Stovin, 3 East. 548. it was held to 
make no difference that the first estate 
given to the devisee was an express 
estate for life, without impeachment 
of waste, with a power of jointuring. 
Various similar authorities are also 
there referred to. 
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tkat he was dissatisfied with that decision; but that he 1780* 
diought it was not now to be shaken. The point therefore 
was not argued this day at the bar; but his Lordship, and 
BuLLERy Justice, expressed themselves upon it to the fol- 
lowing effect : 

Lord Mansfield, — ^With regard to the question, whe- 
ther the interposition of trustees to preserve contingent re« 
mainders, shall vary the rule of law, (which says, that wherey 
in tlie same instrument (s)f there is a limitation to the ances- 
tor for life, and one to bis heirs general or special, the heirs 
t»hall not take by purdiase^) whatever our opinion might be 
upon principle and authorities, if the point were new, we all 
think, that, since this is literally the same case with CouIsoh [ 341 ] 
V. Coulson, and that has stood as law for so many years, it 
ought not now to be litigated again. It would answer no good 
purpose, and might produce mischief. The great object, in 
questions of property, is certainty, and if an erroneous or 
hasty determination has got into practice, there is more bene* 
fit derived from adhering to it, tlian if it were to be overturned. 
Many estates may be enjoyed under tlie authority of Cou/son 
V. Coulson, the titles to which would be shaken, if the deci- 
sion in that case were to be over-ruled ; and the case is so ge- 
nerally known among conveyancers, that it is impossible there 
should be many held under the contrary construction, because, 
if there were, they would have been controverted- 

fiuLLER, Justice J — It was a long time before I could re- 
concile myself to the detennination in the case of Caulsan v. 
Coulson, but now I am not clear, tliat, even if the question 
were quite new, I should oot be of the same opinion which 
the court then entertamed. If a testator make use of legal 
phrases, or technical words only, the court are bound to un- 
derstand them in the legal sense. They have no right nor power 
to say, that the testator did not understand the meaning of tlie 
word» he has used, or to put a construction upon them dif- 
ferent from what has been long received, or what is afiixed to 
them by the law. But if a testator use other words, which mani- 
festly indicate what his intention was, and shew to a demon- 
stration that he did not mean what the technical words import 
in the sense which the law has imposed upon them, that iuten* 
tion must prevail, notwithstanding he has used such technical 
words in other parts of the will. Lord Hardwicke truly- 
said in Bagshaw v. Spencer (h), — " there can be no magic or 
^' particular force in certain words, more than others ; their 
'' operation must arise from the sense they carry."— And I 

•ay. 



(g) Vide Doe v. FonnereaUf M. 21. 
dfo, 3. infra, 470. Where this rule is 
discussed, and the case of Hopkins v. 
Hopkins, as to the point above-men- 



tioned, is also considered. 

(h) Cane. 12 Sov. 1748. 
142. 2 Atk. 2AJ5. 570. 577. 



1 Fez. 
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8a^y that sense can only be found by considering die whole 
will together. There is no rule better established than that 
the intention of a testator expressed in his will, if consistent 
with the rules of law, shall prevail. That is the iirst and 
great rule in the exposition of all wills ; and it is a rule to 
which all others must bend, it says, " if consistent tcith the 
'* rules of law y^ but it must be remembered, that those words 
are applicable only to the nature and operation of the estate 
or interest devised, and not to the construction of the words. 
A man cannot, by will, create a perpetuity ; he cannot piit 
the freehold in abeyance ; he cannot limit a fee upon a fee ; 
nor make a chattel descendible to heirs; nor prevent a tenant 
in tail from suffering a recovery. But the question, whether 
the intention be consistent with the rules of law or not, can 
never arise, till it is settled what the intention was. This can 
only be discovered by taking the whole will together. If it 
be apparent, I know of no case that says, a strict legal con- 
struction, or a technical sense of any words whatever, shall 
prevail against it ; unless a case which made a great noise in 
JVestminsttr-Hall a few years ago, be considered as such (t). 
I have no difficulty in saying, that I do not look upon that 
case as such, nor, if ever a similar case should arise, shall I 
diink myself bound by it, but shall consider the question as if 
that case never had existed ; for the most that can be said of 
it is, that, as far as it respects any rule of law, there were the 
opinions of six judges against six (k), I am aware, that, as 
to the decision of die case between the parties, there were the 
opinions of seven against five. But it will be found, that the 
opinion of one of the seven (I) went upon the idea, that it 
did not appear that the testator meant to use the technical 
words in a different sense from what the law in* general im- 
poses upon them. Whether the intention did sufficiendy ap- 
pear in that case, or not, is a question, which I do not now 
mean to give any opinion upon. — Much was there said of opi- 
nions given by eminent men at the bar. Such opinions, how- 
ever well considered, have no weight in the scale of jusdce. 
One, (dated in 1747,) has got into print (m)^ but I hive the 
stix>ngest reason to believe, that no such opinion was ever 
given by the then Solicitor General,to whom it is ascribed. An 
opinion which he gave on the same will, the year before^ has 

been 



(0 PerHn v. Blake, B. R. H. 10 
Geo. 3. Cam. Scacc. 11. 12 Geo. 3. 4 
Burr. 2579. 2581. 1 Blacks}. 672. 

(k) Lord Mansfield, Aston, Justice, 
and JVilleSy Justice, in B. R. and De 
Grey, Chief Justice, Smythe, Baron, 
and Blackstone, Justice, against YattSy 
Justice, in B. R. and Parker, Chief 



Baron, Jdams yB&ron, Gould, Justice f 
Perroty Baron, and Nares, Justice. 

(l) Blackstone, Justice. Vide ^ Burr » 
2581. — ^The account there given of the 
substance of Mr. J. BlackstoHe*s opi« 
nion was furnished by himself. 

(tn) Fearne on Cont. Rem. Sd Edit. 
123. 
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been furnished me, by an eminent convejancer, and it b quite ] 780. 
contrary to what is printed ; and I have also seen a copy of 
another, given in 1748, which I have the best reason to be- 
Keve to be genuine, and which clearly proves, that none was 
given in 1147. — If the intention does not plainly appear, I 
agtee, that the legal sense of the words must prevail, and, on 
that ground, I should be strongly inclined to say, in the pre- 
sent case, even if the decision in CouIsoh v. Caulson had never 
taken place, that Catharine Jolland took an estate- tail; for 
the testatrix has used nothing but Ic^ words, llie devise is 
to A. for hfe, remainder to trustees to support contingent re- [ 343 ] 
maiodersy remainder to the heirs of the body of ^. If there 
had been, no devise to trustees, tlie case would be so plain, 
that no man could doubt about it. WhatVhen is the nature of 
such devise to support contingent remainders ? It is a legal' 
and technical limitation, the |)eculiar language of coiivqy. 
aocers. The effect of this sort of limitation, in a deed, is set* 
tied. Tliere, it is not sufficient to turn words of desceiit into , 

words of purchase. The testatrix has not shewn, by any other 
words^ that she meant to use the technical expressions in a 
different sense from what the law has put upon them, and, 
therefore, the legal sense must prevail. This distinction was r, 
expressly recognized by Lord Northington, in a case of 
Austin V. Taylor {n). — It seems to me to be fiJse logic, to 
put a different sense upon any words from what in general 
they import to bear, by mere inference from the words' them- 
selves, unexplained by any others; thoudi, if other vi^ofds ' 
manifest the intent, I know of no law mat says, the intetit ' ' 

shall no)^prevail.—- But whatever might have been my opinion ' ' 

on the subject, if neither Duncombe v. Duncombe (o)f nor 
Couison V. Coulson, had ever existed, yet, after those deci- .. V 
sions, and the great length of time during which they have 
been considered as law, I look upon them as land-marks^ 
which ought never to be removed, nor shaken* 

Lord Mansfield said, since it had been mentioned, he • , 
ttvust take notice, that it was most certainly true, that be never. ' 
gave any such opinion as that in print, nor any opibion at ail, 
ondiat will in 1747. Several opinions had been taken at ' 

dSfierent times, as events arose, by Mr. John Sharpe, the so- 
licitor, whose brother, ^Ir.^ Joshua Sharpefhstdfijmished the 
court with copies of them, upon the argument of Perrin v. 
Blake. There were three given by Sir Diulley fiyder, and 
three by hiaiself. Of those given by himself^ tlie first was 
before 1746, the second m tliat y^ar, and the third in 1748. 
He had the copies still by him, and the third stated, tbat he 

had 

fnj He cited this case from a MS. (oj C B. H. 7 ff^ill* 3. 32>P. 487- 

^ Note. 

Vol. I. «B 
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had penised his two former opiuions, dated so and so, and 
concurred therewith, viz. that JoAn only took an estate for 
life, which shewed it to be impossible that he had given a con- 
trary opinion. The author had been too hasty in his publica- 
tion, apd must have been imposed upon[S]. 

The 



[3] Mr. /. Blackstont (1 Blackst. 
672.) states the question in Perrm v. 
Blakcy as coming on upon a special 
verdict, wbcrcas it came before the 
court of £. jR. on a demurrer to a re- 
plication. The short history of the 
proceedings in, that case is this: An 
ejectment was brought in Jamaica^ 
where the estate lay, and a special vcr- 
diet found, which came over for the 
opinion of the Privy Council, upon an 
appeal in the nature of a writ of error. 
Lord Manificld^ (the only law lord 
who then attended the Council,) know- 
ing the several opinions which had 
been taken, and considtring the ques- 
tion as a point of general tendency, 
which might afiect titles to real pro- 
perty in England^ was unwilling that 
judgment should be given in the Cock- 
jni merely on his opinion, and there- 
fore proposed, .\yith the consent and 
concurrence of the coy.nsel on both 
sides, that the appeal should be ad- 
journed, and, in the mean time, a so- 
lemn opinion taken in Westmin^tfT' 
hall. At first, it "was agreed to state 
acase for the opinion of the Court of 
B,R* which might have been adjourn- 
ed on account of difficulty into the 
Exchequer Chamber \ but a case from 
the King, in his judicial capacity, being 
new*, it was^ afterwards, thought bet- 



ter that the point should be brought 
bc*fore the court, upon the pleadings 
in a ftagncd action of trespass. WH- 
kcr^ Serjeant, settled the record for 
that purpose, on which, to a declara- 
tion in trespass, (laid in Middlesex 
under a videlictt^J the defendant 
pleaded the will. The plaintiff replied 
the recovery, (on the ground that the 
son took an estate-tail,) and to this 
replication, the defendant demurred. 
After a writ of error had been brought 
in- the llousi' of Lords, from the judg- 
ment of reversal in the Exchequer 
Chamber^ and had depended for a con- 
siderable time, the parties compro- 
mised the dispute, and the plaintiff 
petitioned for leave to non-pros his 
writ of oiTor, which was granted, as 
appears from the following entry in 
the Lords* Journals : 



.7th Matf 1777. 
Blake 



against 




Upon read- 
ing the peti- 
Pfrm* and Another. J ^* tion of Han* 
** nah Blake plain till', in a writ of 
** error dcpeadinir in this House, and 
** of fVilliam terrin and Thomas 
*^ yaughan defendants in the said writ 
<( «f error, which stands appointed for 
•* bearing, sotting forth, — That the 
''matters in dispute between the par- 



* It is understood that the Master 
of the Rolls cannot send a case to any 
of the courts of law, and, therefore, 
when he wishes to take their opinioni 

ft 90] It should seem from ^ Atk. 
948. that a case was sent to the court 
of B, R. by the Mtuter of the Rolli 
in Coulson r. CouIsoh ; however, the. 



the practice is to direct a feigned ac- 
tion or issUe, so as tbat'Uke question 
of laW may arise upon the finding of 
thejury[t90]. 

established notion and practice is as 
above stated. Fide wfra^ p. 772t 

Note [!]• 
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The certificate was in the following words : 
*^ If Elizabeth would have taken an Estate-tail, in case she 
" had survived the testatrix^ we think, by her dying before the 
'^ testatrix, it is a lapsed devise, and Catharine, the daughter 
*' of E/izabeth, can take nothing [4]. As to * the question' 
" whetlier Elizabeth would have taken an estate-tail, what- 
*^ ever our opinions might be, if the case were new, we think, 
as the case of Coulson^. Couhon is literally the same, th^ 
precise question ought iiot to be again litigated, and by diat 
authority we are bound to say, in the words of the certifi- 
^' cate in that case, that, as it appears that there is, after the 
*^ detennination of the ^tate for life to Elizabeth Belchier, a 
^* devise to William Arnold and Isaac Pennington, and their 
^ heii's, for and during the life of Elizabeth Belchier, we are 
^' of opinion, that Elizabeth Belchier, if she had sunived the 
** testatrix, would have taken an estate for life in the premises 

" devised 
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" ties being now amicably compro- 
** miscd between th(Mii, the petitioners 
" therefore humbly pray their Lord- 
** ships, that the writ of error in this 
** cause may be nun-prossed, or with- 
•* drawn without costs on cither side; 
** — It is ordered that the said pcti- 
** tioners do forthwith enter a nofi' 
" pros on the said writ of error as dc- 
" sired, and .that the record be remit- 
*' ted to the court of King's Bench, to 
" the end execution may be had upon 
" the judgment given by that court, a«? 
" if no such .writ of error had been 
*' brouirht into this House." 

[4] It appeared, by the pleadings 
in Chancery, and the printed cases in 
Dam. Proc. (though not by the case 
sent to this court,) that the testatrix 
had two brothers, so that Elizabeth 
and Catharine were not her heirs at 
law. In the case of Warner v. White 
on the demise of White (which was a 



writ of error from Ireland, ,and was 
argued in 7. 21 and M. ^2 Geo. 3. 
and determinedl in that last-mentioned 
term,) an attempt was made to make 
a difference between the case of a first 
devise to the heir at laWy and- the heirs, 
of his body or hii' heirs, and one to a 
stranger, when such first devisee dies 
rbeforc the testator; aod it was con* 
tended, that where ai heir at law is. 
the first devisee, the estate shall not' 
go over to the nekt in limitation, but' 
shall vest in the li^ir^ of the bo(fy, or' 
heirs, (as the caise may'be,) of such 
,hcir at law, eitlMir as taking by pur- 
chase, or, (on the'grodad of an even*, 
tual intestacy,) >by descent. To xnain- 
tain this point, theopitiibn oiFopKam, 
in Fuller v. Fuller,. H. 36 El. Cro. EK 
422, 3. was chiefly relied on, and the 
court of B. il« in /r«^f^ Ainanimous- 
ly adopted it ; but, here, their judg- 
ment was unanimously reversed [?]• 



[k] See a full report of this case of 
Warnir v. White fiom a note of Mr. 
Justice Lawrence, 6* T. it 518. where 
it is stated that the judgment of the 
Court of King's Bench ^as afilrmed in 



Dom. Proc. MaJ 6th 1782. In JVar- 
ner v. White the principal case {An^ 
hrose v. Hodgson) was referred to by 
Lord Matisfield as an authority. 
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^^ devised to her, not merged by the devise to the heirs of 
^ her body, but by diat devise an estate-tail in remainder 
** would have vested in the said Elizabeth. Consequendy 
** Catharine Belchier, the daughter of Elizabeth^ took no 
'^ estate under the vnll of Sti.5afi Jolland, but Caiharine 
^' Hodssofif late Catharine Jolland^ took an estate for life, 
** in all the devised premises, not merged by the devise to the 
^ heirs of her body, but, by that devise, an estate-tail in re* 
maiuder vested in the said Catharine Jolland [5}. 

Mansfield. 

E. WiLLES. 

24th Jprilf 1780. W. H. Ashhurst. 

F. BULLER.^ 



tt 



[5] The Lord Chancellor^ in conse- 
quence of this certificate, having de- 
creed a specific performance of the 
agreement, an appeal was lodged in 
the House of Pe^rs, and the two ques- 
tions Stated to the court- of King's 



Bench having been put to the Judg^, 
and Skynner, Chief Baron, having de- 
livered their unanimous opinion to the 
same effect with the certificate, the de* 
crec was affirmed. 



Wednesilay. 
19Ui April. 



lo a ooavictton 
onUie fune 
4twt, tlw in- 
fermalioii mtut 
negaUve, tped- 
fically, CTcry 
one of Uie<iua- 
lificmUoiM in the 
W.of 83lc^ 
Car. t. c. 25. 
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The King against John Wheatman. 

npHIS was a rule to shew cause, why a conviction for using 
^ a gun should not be quashed. The objection was, that 
the information a^set forth in the conviction, did not alledge 
specifically, that the defendant was *' not owner or keeper of 
^^ any forest, chase, park, or warren." ^ 

It was contended, that it is necessary to state in the informa* 
tion, particularly, that the defendant bad none of the qualifi- 
cations enumerated in the statute of 22 4f 23 Car. 2. (a). 
The case of Rex v. Maurice Jarvis (b), was relied on, as a 
dicisive authority in point. 

On the other mde, it was argued, that it is sufficient, if die 
want of every one of tliose different qualifications appear in 
any part of the record, and it did appear by the evidence, as 
•et forth, that the defendluit had none of them. 

Cha/nbre, in support of the rule. — Dayrell^ for the prose- 
cutor. 

Loid 



(a) C. 25. § 3. (b) H, 30 Geo. 2. 1 Burr. 148 [r]. 



[f] And see a full r^>ort of this case, 1 East, 643, in not. 
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Lord M A N sFi ELD|— -Thb will not do The defendant can 
be convicted only of the charge in the information, and that _ _ 

most be sufficient to support the conviction. Xhe Kikg 

AsHHURSTy Justice, — ^The evidence must prove, but cannot against 

supply any defects in the information [OC^l Wheat- 

The rule made absolute. man. 

[<l>] And, though the information v. Cr&wther^ B, R, H. 26 Geo. 3. 1 21 
must, the evidence needs not negative R, 125. 127 [f 2]. 
specifically all the qualifications. Rex 



The King against the Inhabitants of Ut- S^^^' 

TOXETER. 

/^N Wednesday , the 9th of February^ H. 20Geo.3. An »ppointiiient 
^^ Bearcrofi obtained a rule to shew cause^ why an order seen for^^^iST 
of sessions, confirming separate appointments of overseers of divisions of mpa» 
the poor for the township of Uttoxeter, and three other divi- wpj^rtoTu^iesi 
sions of the parish of Uttoxeier, in Staffordshire, should not it expressly mp- 
be quashed ; and, cause being this day shown, the special case SS aSSd Mt^** 
stated by the sessions appeared to be as follows : remp the benefit 

llie parish of Vttoxeter is five miles m lengdi, and five in £^l^^^ 
breadtli, and contains the townships of Uttoxeter, Crake- 
marshy Creighton, StramshaU, and Loxley. The town of 
Vttoxeter is a large market town, nduch bur&ened with poor. 
The townships of Creighton, Crakemarsh, StratnshaU, and 
hoxley, are in general divided into considerable fiirms. The 
said townships were and are one entire parish, and did, till 
the year 1730, jointly relieve and maintain the poor hi and 
tliroughout the parish. It appears by the vestiy-^book of the ^ 

said 



[f 2] It remains quite settled law J. the contrary. There is a dictum of 

that the information must negative the Chambre, J. in support of the former 

qualifications, but whether it be ne- position in 3 B. 4* P« 307: and the 

cessary to give evidence on the part of same doctrine appears to be favoured 

the prosecution to support that nega* by IFifliams v. The Hast India Compaq 

five part of the charge, was made the ny^ 3 Easty 192, in which it was held 

subject of great discussion in R, v. that, where the law presumes the af- 

Stoney 1 Easty 639 ; in which case the firmadve of a proposition (as where 

court of King's Bench were equally the omisson would make the party 

divided in opinion. Lord Kenyon and guilty of criminal neglect) the party 

Grose, J. holding the evidence neces- who insists on the negative must prove 

sary, and Lawrence, J. and Ia Blanc, it* 

SBS 
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1 780. ^^ parish, that, from the year 1643, to tlie ^ear 1703, over^ 
\^,y„^ seers have been elected for the said respective townships in 

The KiN» ^® following manner, xit. Two overseers of the poor for 

against ^he town of tJttoxeter, one for hoxletfy one for Crakemarshf 

Uttox- Creighton, and Stramshall, one for the Woad/ands. The 

ETXR. Woodlands 2je part of the township of Uttoxeter.* It does 

•[ 347 ] not appear, from the vestry-book, or other evidence, that, from 
the year 1703 to 1727, any overseers Were elected for the 
said townships, but two overseers were elected for the said 
parish, and, during that "iime, churchwardens were elected 
for the said parish, and sidesmen for the said town- 
ships. On the 10th November 1730, in pursuance of a 
mandamus from the court of Ring*s Bejich, an assessment 
for the relief and maintenance of the poor of the said parish 
of Utloxeterf upon all the inhabitants and occupiers of land 
within the said parish, was duly signed by two justices of tli^ 
peace. In Trinity Ttrm, 5^6 Geo. 2. 1731, a mandamus 
issued from the court of King's Bench, to the justices of the 
county of Stafford^ reciting that there were divers house- 
. holders within the said parish of Uttoxeter able to contribute 
to the relief of the poor of the said parisli, and that there 
were no overseers of the poor of the said parish appointed 
to make rates on all and every the inhabitants and occupiers 
of lands, houses, and other things rateable within the said pa- 
rish, for the relief of the poor of the said parish, and ofder- 
ing the said justices to appoint two or more overseers of the 
poor for the said parish of Uttoxeter. In pursuance of the 
said mandamus, on the 30th day of Jufy following, two jus- 
tices of the peace for the county of Stafford, appointed two 
overseers of the poor for the said parish of Uttoxeter. At 
the general quarter sessions for the county of Stafford^ held 
the 5th of October, 6 Geo. 2. 1731, the inhabitants of die 
vills of Crakemarsk, Creighton, and Stramshall, appealed 
i^nst an assessment made 12th ^t^us^ preceding, for the 
maintenance of the poor of the parish of Uttoxeter, and, on 
full hearing of counsel, and consideration of the evideiKe 
given as well for the said vills as for the township of Ut- 
toxeter, the court was of opinion, that the inhabitants of the 
said vills of Crakemarsh, Creighton, and Stramshall (for 
M^hich vills overseers of the poor were duly and in due time 
appointed, and poors-rates duly made and allowed, before 
the makii^ of the said assessment or rate appealed against) 
ought to maintain, and accordingly did order that they should 
maintain, their own poor, distinctly and separately from the 
other parts of the said parish of Uttoxeter; and the court did 
further order, that such part of the said assessment or rate 
appealed against, as charged the inhabitants of die said vills 
of Crakemarsh, Creighton, and Stramshall, for or towards 
the maintenance of the poor of the said parish of Uttoxeter, 

b 
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in respect of what diey hold or occnpy within the said Tills, j ^%0 

should be quashed and discharged. The said order, in Ml- s,,,^,,,^^ 

ehaelmas term following, was removed, by certiorariy into the ip^^ Kika 

court of King's Benchf and the court^ of Kin^s Bench, in againsllil 

Michaelmas Term, 6 Geo. 2. ordered, that the order of ses- Uttox* 

sions, Ba to such part of it as orders that the inhabitants of iter* 

die villa of Crakemarsh, Creighton, ted Stramshall, in the •[ d4S } 

parish of Uttoxeter, shall maintain their own poor diistinctly 

and separately from the other part of the said parish of C/t- 

toxeter, be quashed for the insufficiency thereof; and, as to 

the other part of the said order, for tne quashibg and diiH 

charging such part of a certain assessment or rate made foi^ 

the maintenance of the poor of the said parish of Uttoxeter, 

as chaises the inhabitants of die said vuls of Crakemarsh, 

Creighton, and Stramskall, towards the maintenance of the 

poor of the said parish of Uttoxeter, in respect of what thejr, 

hold within the said vills, be affirmed. In Michaelmas Term, 

7 Geo. 2. 1733, a mandamus issued from the court of Kiti^s 

Bench, to the justices of the county of Stafford, reciting, 

that there were divers liouseholders within the said parish of 

Uttoxeter able to contribute to the relief of the poor of the 

said parish, and that there were no overseers of the poor of 

the said parish, appointed to make rates on all and every the 

inhabitants and occupiers of lands, houses, and other things, 

rateable within the said parish, for the relief of the pOor of 

the said parish, and ordering the said justices to appoint two 

or more overseers of the poor for the raid parish of Uttoxeter. 

On the 15tbof April 1734, two overseers were appointed 

for the vill of Crakemarsh, two other overseers for the vill 

^f Creighton, two other overseers for the vill of Stramshall, 

two other overseers for tiie township of Uttoxeter, and two 

other overseers for the vill of Loxley, by five separate ap- 

pohitments, each appointment signed d^ the same two justices 

of the peace for the county of Stafford. On the fi7th of 

May following, a certiorari issued to remove the said five . 

appointments into the court of Kin^s Bench, which were 

accordingly removed, and, on Saturday next after the morrow 

of the Holy Trinity, 1734, the said five appointments were 

affirmed by the court of King's Bench. Since the year 

1734, overseers have been separately appointed for each of 

the said townships, and the poor of the said townships have 

been separately maintained [1 J. 

The Solicitor General, jDimntng, and Leycester, shewed 

caus^ 

[l] The present division of the pa* were but four appointments* They fill 
on which this case arose, was dif- bore date the same day, and wert 
ibrent from that mentioned in the case signed by the same two justicei, 
to have subsisted since 1734. There 

<B4 
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• 

1780* cause^ and argued to the foUowing eSect. — ^It appears fitm^ 
s^s^^^^/ "Hbe facts fouud by the special case, that the inhabi^ts of die 
The Kino parish of Uttoxeter have uot had the benefit of the statute d 
,1i^gainst ' 43 Eliz. (c), and tlierefore the appointments of sqMrat^ 
TJttqx- overseers for the different townships were authorised by 13 4r 
ETER. 14 Car. 2. c. 12. § 2 1 . It is clear, diat at and before the time 
\ 349 J when the last-mentioned statute was enacted^ this parish did not 
jieap the benefit of the act of Elizabeth, sbce more than four^ 
overseers had been appointed ever since the year 1643, and 
diat statute does not authoifce more than diat number [2]. — 
(BuLLER, Jnstictf — ^^ Ought it hot to have been stated in 
** the case, as a substantive fact, that the F^u^ had not had 
^ tlie benefit of the statute of 43 E/ia f ')— If enough is 
dearly and explicitly stated to shew that to be the tnith, the 
court will infer it, without an express finding, for the purpose 
of supporting the order. Tlie rule with regard to orders of 
Sessions is the reverse of what obtains in the case of convic* 
tions. The court presumes against convictions, unless facts 
appear sufiicient to support them ; but an order of sessions 
is presumed to be right, unless the facts stated prove it to be 
,^J^ wrong. It may be objected, that the present division of the 

^^^^ parish is different from tliat which appears to have been for* 

^K tiierly adopted, but no argument can arise from that circunn 

^jr stance, because the statute of Cur, 2. meant to leave die par- 

ticular division to the jastices for the time being. The de- 
termination of this court in M, 6 G. 2. (as mentioned in the 
case, and as reported by Barnardiston (d)i) was a decision (^ 
the present question ; for, although the first part of the order 
of sessions was quashed as insufficient, because it did not ap- 
pear whether die vills of Crakemarsh, Creighton, and Stram^ 
shall, were to maintain their poor jointly among diemselves, 
or each vill separately, the other part/ quashing the assess- 
ment of those viils for the maintenance of the poor of the 
,^ parish at large, was affirmed. The case of Rex v. The Juh- 
tices of Middlesex (e), and Peart v. fVestgarth ( f ), which 
will be .relied on by the other side, differed materially firom 
the present, for, in both of those, it appeared firom the facts 
stated, that the parishes had had the benefit of 43 Eliz. — 
Dunning said, he particularly recollected the case of JSer 
v. The Justices of Middlesex, which had happened during 
^ his early attendance on the court, and that it was die ultimate 

[ 350 ] opinion of the court there, (which they afterwards confirmed 
in Peart v. Westgarth,) that the parish must have been 

unable 

(c) C. 3. . {d) 2 Barnard. B. R, 198. 

* [2] So determined m JUx v. Loxr (f) T 27 * 28 Geo.2. BoU, 17. 
idUy H, 30 Geo. 2. 1 Burr. 44.5. and (f) B.fi.H. 5 Geo. 3. 3 Bvrr. l6l(k 
more fiHIy stated in 3 turn's Just. 289. 
l(3tb edit. 



* 
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unable to reap die benefit of 43 Eliz* at die time nvhen the 
statute of IS Sf 14 Car, 2. passed, which he said was mani- 
festly the case as to the parish of UUoxeter. 

Bearcroftf in support of the nile, insisted on Peart v. West" 
garth, as directly in point, and that it was clearly established by 
that case, that unless tlie sessions expressly state, that the parisn 
has not had the benefit of ]3 ^ 14 Car. 2. the court will pre- 
' sume that it has. Tliat the statute of Car, 2. mentions larger 
ness as the only reason for a division, and the case of Peart v. 
West garth shews, that the parish of Uttoxeter is not too large; 
for there, the parish of Stanliope appeared 16 be twenty mUes 
long, and yet it was not to be divided, and Uttoxeter parish 
is only five miles. The question now before the court never 
came on in any of the former cases from this parish. 

Lord Mansfield stopped Wilson firom going on, on die 
same side. 

L#ord Mansfield, — ^Thecaseof Peart v. Westzarth At^ 
cides the question. It must appear to the court that there 
was a disability to reap the benefit of the statute of Elizas 
heth [f]. Here the contrary appears. Though there were 
separate overseers, there was a joint maintenance till 1730. 
The acquiescence of the parish for a number of years will 
not alter the law. The pomt never seems to have been made 
in 1734. I remember die case of Peart v. Westgarth. It 
was well considered. The court thought the statute of Car. 2* 
proceeded on a bad principle of policy, for that large districts 
for the purpose of maintaining the poor are much to be pre- 
ferred to small ones. 

The order of sessions, and the four appointments quashed. 



550 
1780, 

The Kiva 

against 
Uttox- 
eter. 



Lloyd (qui tarn, Kc.J against Skutt. 



Thafsda5> 
SOUiApnl 



TN the last term. Dunning had obtained a rule to shew a writ of error 
-^ cause, why a writ of error removuig the judgment in this from this court 
case, (which was an action of debt upon the statute of chSlmiwaSnot 
usury (a)f) into the court of Exchequer Chamber, should not be quuhcd by 
be quashed ; and, on* Friday, the 14tfi of April, Uie case was ***i*|.**^ ^ 
argued by Dunning, in support of the rule, and by Davenr L ^^^ J 
port, on the other sjde. 

The 

(a) 12 4nn. tt, 2. c. l6. Videsupra^ p, 62. Note [2]. 



[f] This was expressly confirmed in 
a similar case, H. v. Newell, 4 T. R. 
266 ; where, besides the extraordina- 
ry number of overseers appointed, as 
}ii this case, there were other circum* 



stances, viz. a rate collected for two 
districts separately, and constable^ 
separately appointed for each, which 
were relied upon to shew that they 
ought to. be kept distinct 
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1 7 SO '^^ objectioiM were : 1. to die form of die writ, becaofle 

' it described the action as between the two private partiefl, 

Y^"^^"**^ Lloyd and Skuttf not as a qm-tam action in whidi tb^ King 
a?\f ^^^^ interested; 2. to the substance, on die ground diat this 

Skutt '^^ of penal action is not within the meanii^ of die statute 
of %7 Eliz, c. 8. which first gave the writ of erfor from this 
court to the Exchequer Chamber. The first point was but 
litUe relied on. Upon the second, it was insisted, either tha( 
the action is not within the meaning of the description m 
the statute, or that, if it is, it is within the exception. The 
description is, ** any suit or action of debt, detinue, covenant, 
^* account, action upon the case, gectione firmtty or trespass/* 
The words " action of debt (b), it was said, extended only 
to actions of debt between private pardes at common law, not 
to an action on a statute, which is considered as of a higher 
nature. For this distinction, the opinion of Lord Holt in 
Ashby V. White (c) was cited, where he refers to Cro. Car. 
142. and says, ^* That no writ of error lies in the Exchequer 
^ Chamber by force of the statute of 87 Eliz. on a judgment 
'' in the King's Bench in an action descatidalis magnaium(d), 
^ for it is not included within die words of the statute; for 
** though the statute says such writ shall be upon judgments 
^ in actions on the case, yet it does not extend to that action, 
*^ although it be an action on the case, because it is an acdon 
^ of a tar h^her degree, being founded specually upon a 
*' statute Cej." The exception in the act of Elizabeth is, 
'' Other than such (actions) only where the Queen's Majesty 
*^ shall be a party (f),'^ and it was argued that the Kii^ being 
a party here, the exception extended to the present case. 
For this Whitton v. Preston (g) was cited, in which, accord* 
ing to the report of Hartop v. Holt in 5 Mod.(h), it ap- 
pears to have been decided that, for this reason, a writ of 
error will not lie in the Exchequer Chamber on an action for 
usury. So hi a note at the end of Parriss Case, in Fentris(i)^ 
the same doctrine is stated as established law. In the late 

[ 352 ] case of Richards, aui tarn, v. Brown (k), although the action 
was, as here, by bill [3], the writ of error was brought imme« 
diately in the House of Lords. 

On 

{bj 27-E/. cffp.8. %2. [3] The words of the statute of 

CcJ B. R, T. 2 Ann, 2. Ld. Raym, Elizabeth do not con6ne the appellate 

938. jurisdiction of the Exchequer Chamber 

rd) 2 Ric 2 st, 1 cap. 5. to actions by bill, unless the expres- 

(f) 2 Ld. Ratfm, 954. sion ^^Jirst commenced there" can 
(J) 27 EL c. 8. ^ 2. have that operation. In Combrrbach 

(g) B. R.II. 16> 17 Car. 2. 1 Sid. 295. Lord HoU says, " It hath ob- 
t40. " taiued, that no writ of error lieth in 

(h) T. 8 JFill. 3. 5 Mod. 230. " the Exchequer -Chamber where the 

(i) B, R, M. 21 Car. 2. Vent. 49. " action was commenced here by ori^ 
(At) Supra, 109. ** (pnal, but 1 never understood the 

** reasoji 
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. On Ae other side, it was contended^ that Whitton v. Pre^ 1780. 
ton did not appear^ by the only express report in print of that A_r-^-^ 
case(/), to have been decided; That the only point deter- Lloyd 
mined in Hart op v. Holt was, that error in the Exchequer against 
Chamber would not lie on an award of execution on a scire Skutt# 
facias, after the origiiud judgment had beei> affirmed on a 
writ of error ; Tliat the note at the end of Parris*s Case ia 
merely a memorandum of the Reporter^ not warranted by the 
case^ which is on quite a different subject, nor by any autho- 
rity; That the case of Lord Sai/ Sf Seal v. Stephens, in Cro. 
Car. 142. went on the construction of the statute of scanda- 
lam magnatmUy and on the question whether an action on 
that statute is an action on the case, within the meaning of 27 
Eliz. c. 3; But that it had been expressly decided, in Scott 
V. Knaplon (m), wliich was posterior to Whitton v. Preston , 
that a writ of error will lie on a qui tarn action of debt on a 
penal statute; and the answer there given to the objection 
that the King is a party> was, that he is not properly so, though 
he is to have part of the penalty ; Tliat, in trudi, no body 
on the part of the Crown had any thing to do with this ac- 
tion ; llie informer might be nonsuited, and was liable to 
costs, and to all the incidents to which a plaintiff in any com- 
mon action is subject ; The King's interest only commenced 
after a recovery, for a share of the penalty. — 'Besides, it 
should seem, (it was said,) that tliis court ought not to enter- 
tain the present motion, according to die . opinion of Croke, 
Justice, in the case of Lord Sau 6i Seal v. Stephens, where £ 353 ] - 
he observes that the validity of the writ ought to be discussed 
in the Exchequer Chamber, where it is returnable. 

Dunning said, the cases shewed that this court had, in fact, 
exercised the power of quashing such writs ; but, if the court 
were of opinion that they could not give that relief, the rule 
might be altered, and leave be given to the plaintiff to take 
out execution, as if no writ of error had been brought. Bui 
Lord Mansfield thought that could not be done, because, 

if 

" reason of it.'*-^By the words of the " errors, S^c. was brought to the jus- 
statute, the Chief Justice is to cause ** tices, ^c, in the Chamber of the 
the record to be brought before the '* Exchequer aforesaid, according to 
Judges in the Exchequer Chamber, yet ** the form, ^c,*' Yet the subsequent 
the practice has always been to send part of the same entry says, *^ and 
only a transcript, the original record ** thereupon the record aforesaid, ^c, 
remaining still in B.il— In the plead- "was sent back, SycJ*^Vide Rutter 
ings in^'estb/s Case, (3 Co. 67. a. 70. v. Redstone, % Str. 837« and Tully v. 
b.) the entry of the proceedings in er- Sparkes, 2 Lord Raym. 1571. 
ror runs thus: " Afterwards, Spc. the (/) Viz. in 1 Sid. 240. 
^^ transcript of the record and pro- (w) Scacc. E. 31 Car, Z,^iT Thomas 
" cccdings, SfC. by a certain writ of Raym. 275. 
" the Lady the Queen of correcting 
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17^0 ^ *^ objections were good, the writ was not a nnllity, bqt 

, \ only erroneous : — imjyrovidi emanavit. 

\ ^ Iriie court took time to consider; and, diis day, Ixyrd 

«<Tainst Mansfield delivered their opinion, as follows: 
Skutt ^"^ Mansfield, — We have considered this case, and 

have talked with alb tlie other Judges upon it, and we are all of 
opinion, that the writ of error cannot be quashed here, but 
that tlie application ought to be made, either to the court of 
Chancery, from whence it issues, or to the Exchequer Cham* 
ber, where it is returnable. 

The rule discharged[t 9\\ 

[fpi] A similar application was Exchequer Chamber, where it was de- 

afterwards'made, first to the court of tcrmincd, that they writ of error lies to 

Chancery, which refused to entertain that court. 
the question, and then to the court of 



Sflpriu The King against the Benchers of Gray's 

Inn, on the Prosecution of William Hart. 

f^j^k^OTt^" npHIS was an application for a mandamus to be directed 
admission to the ^ to the Beuchers of Xiray*s hm^ to compel them to call 
i«''*Tb«'**^i^*' the prosecutor to the degree of a barrister at law. In the 
node of relief last term (s)y Duwnng had moved for a rule to shew cause, 
*^y *RP^^ *o on an affidavit, stating that die ground upon which the Readers 
^^ and Benchers had rejected him was, his ha^ng been discharged 
under an insolvent debtor's act ; but that he had compbed 
with all the usual requisites, such as paying the dues, and 
performing exercises^ and that the two societies of the Iftner 
and Middle Temple^ upon their being consulted by that of 
Grays Inrif had been of opinion that die ground of reiectiOQ 
[ 354 ] was not sufficient. Hie atiidavit also mentioned two fate in- 
stances, one of a bankrupt, another of a person who had 
been discharged as an insolvent debtor ; who had been called 
to the bar. It appeared that the society qf Linco{fi*s Inn 
had been of opimon, when consulted, that the cause was sqf- 
ficient. 

In behalf of the application, it was urged, that it would 
be highly inconvenient to permit such a body as the Benchers 
of an Inn of Court to exercise a jurisdiction in ^uch matters^ 
uncontrolable by a court of law, and that in the present in- 
stance, there had been manifest injustice in permitting the 
prosecutor to lose his time, and put himadf to expence, in 
order to qualify himself for the bar, if he was thought to be 
a person incapable of beii^ called. 

Lord 

(tj Thursday, the 13th of April. 



The Kiva 
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Lord Mansfield said, he had a recollection of some | ^^i 
cases, where it had beeu held that the court could not inter- *oiJ. 

pose, but that the recourse must be to the twelve Judges, 
who have a domestic jurisdiction over the Inns of Court.-— 
WiLLEs, Justice, mentioned Booreman's CaseO), — and g^'t'« 
BuLLER, Justice^ that of liakestraw and Brewer (u) — as t ^ 
confirming what fell from his Lordship. Some passages in 
Dwiale^s Origiiies were also referred to by the court 

Tne court took time to consider whether they should grant 
a rule to shew cause, and, on diis day, Lord Mansfield de- 
livered tiieir opinion as follows : 

Lord Mansfield^ — We have consulted the other Judges — 

on Uie subject of this applicatioH, and I am prepared to state 
the residt. The original institution of the Inns of Court no 
where precisely appears, but it is certain tirat they are not 
corporations, and have no constitution by charters from the 
Crown. Tliey are voluntary societies, which, for ages, have 
submitted to government analogous to that of other semina- 
ries of learning. But all the power they have concerning the 
admission to ^ bar, is delegated . to them from the Judges, 
and, in every instance, their conduct is subject to dieir con* 
trol as visitors. This will appear from a great variety of in* 
stances of orders made at difierent periods, for the regulation 
of those societies, which are to be found vtk DugdaleU Ori» 
gines JurididaleM, some of which I will mention. — His Lord- 
ship then read different passages from Dugdale, (141. 147f 
148. 191.^93.274,275.311,3.12,313,314.317.319,320. £ 355 J 
322. 327). — From the first traces of tb^ existence to this 
day, no example con be found of an interposition by the 
courts of Westmiusler Hall proceeding according to the 
general law of the land; but the Judges have acted as in a 
domestic forum. The only case in which an attempt waa 
made to proceed in diis court is reported in March (v).-^-^ 
One Booreman, a barrister of one of the > IV/Hp/e^-, bavins' 
been expelled, he applied for his writ of restitudon, but it . 
was denied, ** because, there is none in the inn of court to 
^ whom the writ can be directed, for it is no body corporate, 
^ but only a voluntary society, and submitting to govern- 
^' ment ; and the ancient and usual way of redress for any 
^' grievance in the Inns of Court, was by appealing to the 
^ Judges." — ^In Towt^nd's Case, report^ by SirTAoiiMrs 
Raymond (w), it is assumed, arguendo, that no mandamuM 
will lie to the Inns of Court ][t 92]. I do not take the first 

/reason 

(0 B. A. H. \7 Cat". 1. March (w)' B. R. H. 14 4* 15 Car. 2. 
1777. Raym, 69. 

(m) CuttC. H. 1728. 2 P. W. 511, it92] S. P. recognized by Paw- 
512. bcrioK^ Chief Justice, in the case of 

(r) Booreman's Casa. Rex v. The College of Pkyticians^ B, R. 

//. 3.3 4- 34 Car, 2. 2 Show. 178. 
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17 SO. reason stated m March to be the true one. It is not solid. 

v__.-^ . ^ The second is die true reason. As to the firsts the Inns of 
The Kiira Court had regulations^ diey acted and were known as a body, 
and all the orders which I have mentioned were directed to 
them. But the true ground is, that they are voluntaiy socie- 
ties submitting to government, and die ancient and usual way 
of redress is by appeal to the Judges. There has been a very 
late instance where this method of appeal had the sanction 
. of all the Judges. 1 will state it finiHii a report of it drawn 
up by Mr. Justice Gould^ and which he has furnished me 
witli[l]. 

" The first day of Hilary Term, an appeal of one Mau^ 
rice Savage i^inst an order of the Benchers of Lincoln's 
Inn, which rescinded an order for his call to the bar, made 
about four on five days before, on the ground of misre- 
presentation or surprise, was heard by all the Judges except 
Lord Chief Justice De Grey, in Serjea^ifs Inn UalL 
He had been a member of the Middle Temple nine or ten 
years ; had kept and paid for his commons, ana performed all 
his exercises there; and, in 1772> was proposed by a master 
of the bench, the first parliament in tlie term, to be called to 
the bar, (the course in that house being to hold a parliament 

[ Z56 ] on the first and last Fridni/ in every term, the person to be 
proposed at the first, and called to the bar at the last parlia- 
ment.) But he Waved that proposal, and, in Trinity Term 
last, petitioned to have the proposal revived, but the bench 
refused it, and no master of the bench would propose him 
again. On Saturday, (as the term ended on Wednesday,) he 
had a certificate (x), from the uiflder-treasurer of the itiddie 
Temple, of his keeping and paying for commons, and per- 
forming his exercises, which he carried to the under-treasurer 
of LitKoln^s Inn, that Saturday, paid his fees of admission 
in- Uiat society, and, the Tuesday following, was called to tfre 
bar there, and the next day took the oaths to government in * 
Westminster Hall, But he did not disclose to the under- 
, treasurer of IdncoMs Inn wliat had passed in the Temple^ 
The society of Lincoln's ^Inn, hearing of this matter, issued a 
summons to him to appear three days after, to shew cause, 
why his call to the bar should not be vacated, and after hearing 
him, four days afterwards, annulled the call to the bar, as ir- 
regular, and obtained by surprise. 'Ilie Judges, being at- 
tended by tlie treasurers of the two societies, and examining 
the under-treasusers of euch, (not upon oadi, for they pro- 
ceeded as visitors,) and tlie above circumstances fully appear- 
ing, and, after hearing Savage in support of his appeal^ wlio 

did 

[1 ] Mr. Justice Gould was so oblig- in court by Lord Mantjicld. 
ing as to permit me to copy his note of (x) Dated tht 21st of Jtine 1776. 
iiiavage's Case, exactly as it was read 
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did not examine any one to vary the facts, declared their opi- 
nion that the call to the bar appearing to have be^u obtained 
by surprise^ and the bench of LincoMs Inn having pro- 
ceeded immediately to annul it, the appeal should be dis- 
missed [4]." 

The consequence of all this is, that we are all of opinion, 
that no rule should be made for a mandamui ; but^ if there is 
a ground for it^ the party must take the ancient course of ap- 
plying to the tv^elve Judges [5]. 



356 
1780. 

The KiNa 

against 

Gratis In^i. 

[ 357 ] 



[4] A year or two afterwards, Sa* 
vage having appeared as a witness in a 
cause at Gloucester . one of the counsel 
observing upon his evidence, mention- 
ed the circumstance of his having been ' 
called to the bar, and the ignominy 
with which he had afterwards been 
disbarred. For this, Savage brought an 
action, declaring as a barrister, and 
stating the words to have been, *^ This 
*^ is the Mr. Savage who was culled to 
^^ the bar in 1776^ and was afterwards 
^' fcandalously stripped of his gowmy' 
and that they were spoken with an in- 
tent to injure him in his profession. 
The defendant pleaded not guilty, and 
also three special pleas of justification, 
wherein were set forth, the constitution 
and regulations of the inns of court^ 
respecting the call of barristers, and 
the different proceedings and orders of 
the Middle Temple and Lincoln's Inn re- 
ferred to in the above report oi'Gouldy 
Justice. The cause was tried at Glou" 
ctster summer assizes 1 780, before Per-- 
ryUf Baron. The plaintiff proved the 
words ^, and produced a book of the. 
spciety of Lincoln*s Inn containing the 
order for his call, which, from the. 
neglect of the officer of the society, had 
not been expunged. The defendant 
produced another book containing the 
order annulling the former, whjch was 
in the following words:-** MrJUaurice 
Savage, who was called to the baron 
the 25 th of June last, having ap- 
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plied for admission to this society, 
on the Saturday preceding, by a cei^ 
tificatefrom.thesocictyof the Middle 
^\ T<fiitp^,and represented that he had, 
*' by mistake, omitted to apply for his 
^^'call ait' the Temple in due time for 
this teriA, and it appealing that be 
had applied there in time, but his 
petition was not moved by any 
bencher, aiid that notice had been 
given to hiln of the manner in which 
his petition, had been^ treated by the 
under-treasuror c^ the Middle Tern- 
^\ple^ It is ordered that ail the fees 
and expences paid by him be ro» 
turned, and the order for his call 
'* expunged as irregular^ and obtained 
** by surprize.*' The jury found & 
verdict for the di^fendant. 

[5] Hart, afterwards, applied by 
petition of appeal to the twelve Judges, 
and, on the 15th of Nov.M,2lGeo.3. 
he was heard by his counsel, C Morgan 
and lAnd.) His petition was accom- 
panied with the sam^ affidavit which 
had been produced to the court of 
King's Bench. At the same time a 
certificate was laid before the Judges 
from the treasurer and bencher* of 
Gray's Inn, in which they set forth, 
that they had not refused to call him 
to the bar merely because he had been 
discharged by an insolvent act, (al- 
though they stated that the society of 
Lincoln s Inn had been of opinion that 
that was a sufficient cause,) but, be- 
cause 



* The witness swore to them exactly 
as laid, but, though not less severe 
upon the plaintiff, the words really 



spoken were, (according to the recol- 
lection of several persons present.) 
somewhat different. 
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1780 cause it appeared to a much greater amount than he was 
them from a memorial able to answer, and for other circum- 



f|n7|rT^ of his own, (which he stances of his life mentioned or al- 

^nt had also laid before the ludrd to in tfie certificate.— The 

GR^fy'slNK •'"^8^»^ ^^*^ ^® ^^^ Judges were unanimous in dismissing. 

knowingly become seen- the petition, 
rity for money borrowed by others, to 



lySr' ^^** Earle against Harris. 

Ob m warranty HPHIS was an action On a policy of insurance, tried before 
li^^^o^o^be- ^"* MANSFIE^n, at the last Sittings at Guildhall^ 

ton a*day o-r- ivhen a Terdict was found for the plaintifF. On Thursday^ the 
SeB*rtl^fK»'^*Ccr ^^^ ^^ Aprils the Solicitor General obtained a rule a shew 
pSrt on that day, cause, why there should not be a new trial, which was this day 
wiUi all her argued, by Bearcroji, and Davenport^ for the plaintiff, and 
^l^m^boa^* the Soiicitor General ^ and DutuiiuSf for the defendant, 
mad proceeds to fhe fiicts of Ihe case, as reported by his Lordsliip, appear- 
SttvoJlTin ihlT" ed to be as follows : The policy was on the ship the Leghorn 
w«nd, expert- Galley ^ ** At and from foghorn to Jamaica^ with liberty to 
loywdprowd " <^ *t *® Windward Islands; and from thence to jJvtr^ 
hnmediateiy, ^* pool ; Warranted to sail from Jamaica on or before the first 
^l^^fm- " ^'August nextr "fheship had taken in her*whole lading 
inrgo till after and papers, and set sail from the port of Savannah la Mar in 
!^l!?u*^j!^ ^Jamaica, on the 1st of Aus^ust, and went to Bluefie/ds, which 

parturc is a com- , i «. <• . /• ^ 'i •• • i "^ i i <• 

yiiaoce with Uie IS at the distance of about five miles, and is the general place of 
SoDich%e*ap- '^'^^ezvous foT couvoy. Ou the 25th of JuJiff an embargo 
tain knev of the had been laid on all die ships in the island by the governor^ 
embwjgwben imj inserted in the public news-papers of that date. On the 
embargo bring ^rst of August^ as soon as the ship had crossed the bar^ going 
•b^id be rald^ out of the harbour of Savannah la Mar, thc^ captain xetiinied 
«r 3^^ 1^' in a boat, and diere made a protest against losses or damages 
sustained^ or to be sustained, on account of the embaigo, 
which protest he could not have made at Bluefields, He then 
proce^ed the same day over land to Bluefields, At that plaoe 
the ship was detained till the 9di of August, when, convoy 
arriving, die embargo was taken off, and 3ie sailed for £i^* 
lattd with the convoy, but was afterwards separated from it, 
and taken by an American privateer. The captain was exa- 
mined at the trial, and admitted that he had h^rd of the enu 
bargo ; but said, he thought it was only meant to prevent 
ships from departing without die protection of convoy ; that he 
es^pected to meet with convoy at Bluefields on tlie 1st of Au^ 
gust^ and that the embargo would immediately cease, and leave 
him to pursue his voyage, the same day, without intemipUoo. 
In support of the verdict, it was inasted, that there had been 
a fair bom fide commencement of the voyage for Europe, on 

the 
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the 1st of August y which brought the case within the deter- 1780. 
mination in Botui v. 'Nutt (z). ^*^v^> 

On the other side it was contended, that the captain, by Earle 
sailing, when he knew of the embargo, had been guihy of a against 
wilful breach of duty, and could not thereby acquire any right. Harhis^ 
ITiere was no inception of the voyage by the departure from 
Savammh la Mar, as he knew he could not leave the island, 
on account of the embargo. This distinguished the present 
case from tliat of Bond v. Nutty where the principle of the 
decision was, that tliere had been a bonajide departure from 
Jamaica within tlie meaning of the policy. Here the sailing 
was colourable, and merely intended to answer the letter of the 
insurance. In Bond v. Nutty the captain had no such pur- 
pose in view, for he did not know of the insurance. 

Lord Mansfield, — Whether there was a bonajide sailing 
on the 1st of August y or not, depends on the credit of the cap- 
tain. He positively swore, diathe expected to tind convoy ready 
at Bluefields that day, in which case the embargo would have [ 359 ] 
ceased immediately. The jui'y have believed him, and have 
found accordingly. I dare say the captain never heard of Bond 
V. Nutt. 

WiLLEs, Jt«/iVe,— It appears to me evident, from the 
captain's conduct, that he did not mean a sailing on the 
voyage. If he had intended to proceed directly, he had no 
occasion to quit his ship, in order to make the protest. Upon 
the whole, I think there was not a bonajide sailing on the 1st 
of August. .; ^: 

Ash HURST, Justtce,'^To be sure there ought to be a fair ''^\ • 
sailing ; but the whole of the case has been before the jury, 
who have given credit to the captain. We must set aside the 
verdict as being against evidence, if at all, and I do not think 
there is ground for considering this as a verdict against evidence, 

BuLLER, JusticBy — On the facts, as stated by my brother 
"WiLLEs, I should have no doubt that the departure was co- 
lourable ; but, from the report, it appears, that the captain 
thought he should find the convoy ready to sail immediately 
from Bluefields, and that the embargo would of course be 
taken oflF. If he had expected, and meant to wait for con- 
voy, it would not have been a sailing on the voyage ; but the 
question is mere matter of fact, and the jury having believed 
die captain, I think we must be bound by their finding. . . 

The rule discharged (a). 

(z) B. R, E. 17 Geo, 3. stated infra, (a) Vide TkeUusson v. Fergussortf 
p. 352. col. 2. infra, p. 36l. 

Vol. I. tC 

9 



Z50 



CASES IN EASTER TERM 



1780 



Friday, 2lit 
April. 

A peace officer 
may justify an 
arrest on a rea- 
aoaable charge 
of felony, with- 
out a warrant, 
although it 
thould after- 
wards afipear 
that no felony 
kadbeen com- 
jButtcd i but a 

Srivate indlvi- 
iial can- 
not [F 1> 

[ 360 ] 



■L, 

■jr.. 



M' t 



Samuel against Payne and Others, 

ACTION of trespass and false imprisonment, against 
Payne, a constable^ and two others. The facts of the 
case were these : Hall, one of the defendants, charged the 
plaintiff with having stolen some laces from him, which he said 
were in the plaintiff's house. A search warrant was granted 
by a justice of peace upon this charge, but there was no war- 
rant to apprehend him. On the search, the goods were not 
found ; however, Payne, Hall, and the other defendant, an 
assistant of Payne's, arrested the plaintiff, and .carried him to 
the Poultry Compter on a Saturday, when no Aldennan was 
sitting, by which means he was detained till Monday, when, 
after examination, he was cUscharged. The caune was tried 
before Lord Mansfield, and a verdict found against all tlie 
three defendants. At the trial, his Lordsliip, and tlie counsel 
on both sides, looked upon tlie rule of law to be, that, if a 
felony has actually been committed, any man, upon reason- 
able probable gounds of suspicion, may justify apprehending 
the suspected person to carry him before a magistrate ; but 
that, if no felony has been ccMumitted, the apprehension of a 

?>erson suspected cannot be justified by any body[F23. His 
x>rdship therefore left it to thejury to consider, vvhetlier any 
felony had been committed. The rule, however, was consi- 
dered as inconvenient and naiTOw ; because, if a man charges 
another with felony, and requires an officer to take him into 
custody, and carry him before a magistrate, it would be most 
mischievous that the officer should be bound lirst to try, and 
at his peril exercise his judgment on the truth of the chsuge. 
He that makes the charge should alone be answerable. The 
officer does his duty in carrying the accused before a ma- 
gistrate, who is authorised to examine, and commit or dis- 
charge. 

On 



[f l] In Stonehouse v. Elliott, 6 T. 
R. 315. an objection being taken, that 
the action against an individual for an 
arrest by an 6fficer, made upon such 
charge given, should be an action wpon 
the case, it was held that it was right- 
ly brought in trespass. 

[f 2] To prevent ^man from com- 
mitting a felony (in mat instance the 



murder of his wife) a private person 
may justify breaking open his house 
and imprisonin*i; his person. Hand^ 
cock v. Baker, 2 B. S^ P. 260. Otherwise 
in case of prevention of a breach of 
the peace ; except (as it seems by the 
note of the reporters) such apprehen* 
ded breach of the peace would amount 
to a riot. 
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On this ground, a motion was made for a new trial, and, 
after cause shewn, the court held, that the charge was a suffi- 
cient justification to the constable and his assistants, and cited 
Ward's Case in Clauton (a), 2 Hale's' Pleas of the Crorvti^ 
84. 89. 91. and 2 Hawkins, B. 2. c. 12. and c. 13 [7]. 

The Solicitor General for the plaintiff. — Dunning for the 
defendants. 

The rule made absolute [8]. 






Co 



1780. 

Samu^ 

against 

Payne. 



CaJ Clayt. 44. pi 76. 

[7] None of these authorities come 
exactly up to the present case, which 
is therefore tlie first determination of 
the point. In JVard*s Case, (which is 
very loosely reported,) it would seem, 
that the goods had been actually 
stolen. The very point of this case 
had been agitated on a demurrer to 
a special justiiication, so long ago as 
the reign of Hen. 4. (Year'book 7 Hen. 



• 

4. p, 35. pL 3.) and the court seems 
to have thought, that, if the cause of 
suspicion should appear reasonable, 
the justification would be good, though 
no felony were committed. But the 
case was adjourned [f 93]. 

[8] The new trial came on before 
Lord Mansfield, at the Sittings after 
this term, when a verdict was found 
against Hall, and for the other two de« 
fendants. 



[t93] Vide Ledwick v. Catchpole, B. R. E. 23 Geo. 3. C3^ Cald. 291. 



( 

Thellusson against Fergusson. 



Fridnjp, 2l8t 
ikpriU 



npHlS was an action on a policy of insurance, on the A French ship 
-*• French ship UAimable Gertrude, "At and from Gm- ^\°fi^^^*^ 
'' daloupe to Havre, warranted to sail on or before the 3Ut daioupe on or 
*' o/* December." It was tried before Lord Mansfield, at ^^^^^% 
the last Sittings at Gvildhall, when a verdict was found for the she take in aii 

plaintiff. * ^^^ loading and 

v/n leave her port 
of loading before 
that day, and to saul to another part of the island, in the direct course of her voyage, and merely in 
the hopes of joining convoy, and to take the govemor^s dispatches for France, the warranty is com- 
plied with, though the governor there should detain {¥"] her beyond the day, and although it was • 
condition inserted in one of her clearances, " that she should pass that way to take the orders of go* 
" vernnicnf — An intention to deviate, if the ihip is taken before the dividing point, does not va- 
cate the policy. « 



[f] In Rotch V. Me, 6 T. R. 413. 
it was decided in the case of a policy 
in the common form on ship and stores 
at and from a port that the assured 



might abandon and recover as for a 
total loss, the ship having been de- 
tained by an embargo in that port. 



2C2 
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1780. On Friday, the 14th of Jpnl, Bearcroft obtained a nife 

*_ ^-,j for a new tnd, which came on to be argued this day, by the 
TiiELLussOK Solicitor General, Dunning, and Douglas, for the plaintiff, 

against and Bearcroft and Lee, foi* the defendant. 
Fergusson". The evidence and facts of the case appeared, from his Lord- 
ship's report, to be as follows : 

The ship took in her compleat lading and provisions for 
France, and all her clearances and papers, at a port called 
Pointe a Pitre, in the island of Guadaloupe, and sailed from 
thence on the 24th of October, for Basseterre, where there 
is no port, but only an open road. The town of Basseterre 
is the residence of the French governor. The ship arrived 
there at night, when the captain went on shore, and next day 
waited on the governor, who would not pennit him to depart, 
and, to prevent it, took his ship's papers from him. At this 
place he was detamed with his ship till the 10th of January, 
when he set sail with a convoy which had arrived some little 
time before, and being separated after some days from the 
convoy, the ship was taken by an English vessel. Tlie cap- 
tain, who was die only witness produced at the trial, swore, 
that notice had been given, on the part of the governor, some 
days before he sailed, to him and the other captains of ships 
at Pointe a Pitre, who were preparing to sail for Europe, 
that a convoy was expected from Martinico to be at Basse- 
terre, by the 25th of October, and tliat, in consequence of 
this intimation, he had worked night and day to get ready, and 
had paid extraordinary gratifications to obtain his ship's papers 
and clearances as soon as possible ; that the desire of being in 
time for the convoy was the only reason for this haste ; and 
that, although he was not able to . sail till the ^tjf, he 
was still in hopes of being in time for the convoy, as he thought 
it might very probably have been detained at Martiuico some 

[ S()2 ] days beyond its time. The last ship-paper wl&ich he received 
at Pointe a Pitre, was Le Hole d^ equipage, or the muster* 
roll. This paper, which was much relied on by the counsel 
for the defendant, was dated the 24th of October, and M^as in 
the following words : 

'* Vu par nous, charge du detail des classes au departement 
" de la Grande Terre Guadaloupe, I'equipage denomme au 
** role des autres parts au nombre de vingt personnes, le capi- 
'* taine compris. Permis au Sieur Jean Jaques Lethuillier, 
** commandant le navire UAimable Gertrude du Havre, de 
'* sVw servir pour faire son retour, au dit lieu, passant a la 
** Basseterre pour y prendre les ordres du gouxeninient, en 
** observant les ordonnances & reglemens de la marine. Fait 
" a la Pointe a Pitre, Guadaloupe, le 24 Octobre 1778, 
** Montenot," 

Under this there was written, on the same paper, an 
account, dated t^e 30th of October, of some changes in 

the 



IN THE TWENTIETH YEAR OF GEORGE Ul. , S62 

the number of the crew, and, under that, the following 1780. 



entry : 

'* Vu par nous, ecrivain dc la marine charge du detail des Thellussoh 
*' classes, les viiigt cinq personnes existantes au present r^le, against 
** le capitaine compris. 11 est pemiis au Sieur Lethuillier, Fergusson. 
^' commandant le navire UAvnable Gertrude du Havre, de 
** faire son retour au dit lieu, en se conformant aux ordon- 
*^ nances 8c reglemens royaux de la marine. A Basseterre 
^' Guadaloupe, le 2 Janvier 1779." 

On another paper, called Le Conge, dated the l6th of 
October, which was read on the part of the plaintiff, ther« 
was written at the bottom, as follows : 

** Vu de relache a la Basseterre Guadaloupe, pour y 
•^ attendre tin convoi pour France. Ce 28 Octobre 1778, 
*^ Monentheitr 

The captain swore, that he understood the only reasons for 
the condition in the muster-roll, that he should go to Basse^ 
terre, were, that the convoy was to be at that place, and that 
he might take such dispatches as were ready for Europe, He 
had not objected to it^ because, in the regular^course of his 
voyage to France from Pointe a Pitre, he must have gone 
that way, close under the guns of Basseterre, in order to avoid 
Montserrat, there being no other course, except they were to 
keep quite close to the leeward, which is not the custom. If 
he had arrived there in the day-time, he would not have cast 
anchor, but would have sent his boat for the dispatches, but, 
having arrived at night, his ship had been detained^ contrary to 
his intention and expectation. 

The defendant's counsel, to invalidate the capt2un*s testi- [ 363 ] 
mony, besides the muster-roll, and the entry under it, as above 
stated, read the protest made by the captain on his arrival at 
Dover, (10th March 1779,) and also his deposition in answer 
to the 29th interrogatory in die proceedings in the Admiralty, 
on the condemnation of the ship. The words of the protest 
on which they relied were as follows : 

" Whereupon he, (the captain,) waited on the proper ofKcer 
'•' at Pointe a Pitre for his muster-roll, and was answered, 
** it could not be granted, but on condition that he should sail . 
*^ first to Basseterre, and there zoait the directions of the ge- 
^' neral of the island.*' • 

And in a subsequent part : 

*' Whereupon, at his, (the captain's) instance, the said John 
*' Nicholas Lethuillier, his father, came to Basseterre, and 
*' went with Messrs. Gobert and Boteul, commissioners of 

commerce, to the superintendant, and also to the general of 

the island, stating to them, that the said ship and cargo 
** were insured upon condition that she should have departed 
" from the bland of Guadaloupe before the 3 1st of December 
^^ next, the terms of which insurance they judged it essential 

2C3 ''to 
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1780. " ^^ fuiSl, notwithstandbg ivhich they were still absolutely 
v^»^^^^ " refused permission to depart, and were kept there until after 

Thellusson '^ the said 31st of December J' 

against The deposition relied on was as follows : 

Fergvssok. " At the time the ship was first pursued and taken, she was 

*' steering her course towards Brest. Her course was not al- 
*^ tered upon the appearance of the vessel by which she was 
'^ taken. Her course was at all times, when the weather would 
*' permit, directed to Brest, for which port he was directed 
'' to sail, although the destination was for Havre de Grace by 
'^ the ship's papers. She was not, before nor at the time of 
*' the capture, sailing beyond or Tpide of Havre de Grace, She 
*^ was then about eight leagues west of Ushanty and her 
*^ course was not altered to any other port or place, but was 
'* obliged to be directed to Brest in consequence of the orders 
'* he had received, subsequent to the delivery of the ship's pa- 

'' Pers" 

In answer to the C7th interrogatory, hb deposition was> 

'' That all the ship's papers found on board were true and fair^ 
'* and none of them false and colourable/* 

At the trial, the captain swore, that he had received the 
directions to keep in the course to Brest at Basseterre from 
[ S64 ] his father, who had formerly commanded the ship, but that 
this was done as the safest way, in time of war, of getting to 
Havre, which still continued to be the place of the ship's de* 
stination. 

The grounds of the application for the new trial were two : 
1 . That there had been no inception of the voyage on the 24th 
of October, nor till after the 31st of December ; 2. That the 
ship never sailed on the voyage insured, viz. from Guadeloupe 
to Havre, but on a voyage from Guadeloupe to Brest. ^-rl* 
This case was said to be very different from that of Bond v. 
Nutt (c), wliich had been relied on at the trial' by the counsel 
for the plaintiff, because, here, the permission to leave Pointe 
a Pit re was conditional. The captain had no election ; he 
was bound to go to Basseterre, and the time of his departure 
from thence was at the disposal of the governor. Till his or- 
ders were received, he could not proceed to Europe, and, as 
he had not been permitted by the governor to depart till long 
after the day in the warranty, the voyage had not conunenced * 
till after tliat day. The words of the muster-^oll, as delivered 
at Pointe a Pitre, were materially different from those of the 
ultimate and unconditional permission to sail, which he re- 
ceived at Basseterre. It was manifest from the language of 
the protest, that he himself did not consider the vofBtge as 
begun, because, if he had, he would not have stated to the * 
governor, that his departure from Basseterre, before the 31st 

of 

(a J Infra, p. ^67. Note [9]. 
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of December, was essential towards fulfilling tfie terms of the ^m « /% 
insurance. The act of the captain in ,Bofi4 v. Nuit was vo- 
luntary, and he proceeded by the way of Blnefields as the best r^ ^^^^^^ 
and safest course he could take for the interest of the concern- ussoK 

cd. A bona fide and complete inception of the voyage they Fekousson 
admitted to be sufficient, even although the force of an em- 
bargOy or any other compulsion, should oblige the ship im- 
mediately to stop, or put back. This had been the case in a 
cause between these very parties, which had been tried before 
Lord Mansfield, immediately after Bo7id v. Nutt, and 
also in the very recent case of Earle v. Harris. — 2. The de- 
position above stated was relied on as evidence, tliat the ship 
had never sailed on the voyage insured ; that she left Guada^ 
loupe on a voyage to Brest, not to Havre; and therefore, in- 
dependent of the other point, the plaintiff was not entitled to 
recover. 

For the plaintiff, it was said, — On the^r5^ point, that this [ 365 ] 
case was not so strong as Bond v. ^utt, because Bluefields 
was out of the straight course of the voyage in that case, 
whereas here Basseterre was in the direct way to France, so 
that the captain must have gone by that place, at all events, 
and although there had been no such words in the muster-roll 
as those relied on by the defendant's counseK The only pur- 
poses for which those words were inserted were, that he might 
be sure of convoy, which was expected to be at Basseterre^ and 
to carry any government dispatches that might be ready. The 
voyage to Europe was not less commenced on that account ; 
and the opinion the captain or his fatlier might entertain on 
the meaning and construction of the contract of insurance, as 
disclosed by the depositions, could not alter the legal import 
of the policy. — On the second point, it was insbted, that the 
voyage was not to Brest j but to Havre by the way of Brest, 
that being the safest course. A ship loaded with merchandize, 
(as this was,) could never be destined for Brest, which was not 
a place of trade. But, at most, if the design had been to go 
from Basseterre to Brest, still, as the ship had certainly sailed • 

from Pointe a Pitre for Havre, the voyage to Brest was only 
a deviation intended, but never carried into execution ; for, 
when the capture took place, she had not gone out of the di- 
rect course to Havre. That an intention to deviate, not car- 
ried into effect, does not vacate a policy,^ had been established 
by several solemn determinations ^(i^. 

Lord Mansfield, — 1. In my apprehension, there is no 
contradiction between the parol evidence and the protest and 
depositions. "^This captain had never heard of the case of Bond 
v. Nutt. Under an insurance at such a place as Guadaloupe i 

or 

(d) Foster v. WUmer, Carter v. The &c. cited supra, p,l7. ' 
Roj/al Exchange Assurance Compani/, 

£C4 



><■. 



565 



CASES IN EASTER TERM 



1780. ^^ Jamaica, tbgship is protected in going from port to port 
y^^^^^ in the island, ^ut the question here is, whether the voyage 
Thellusson ^'^s ^^^^^ J^^^9 commenced [f 1], and was stopt by accident. 
against As to the condition about taking the orders of government, the 
FfiRGussoN. ship could not sail from any part of the island williout the go- 
vernor's leave. But the captain, when he left Pohite a Pit re, 
expected to meet with convoy at Basseterre, and to proceed 
immediately without interruption. A convoy had been pub- 
lished, and he certainly would have gone to Basseterre at any 
rate, independent of the clause in the muster-roll.— 2. With 
[ fi66 ] regard to the second jK)int, the voyage to Brest was, at most, 
but an intended deviation, not carried into effect. 1 think 
there should not be a new trial [f 2], 

WiLLES, and Ashhuust, Justices, of the same opinion. 
BuLLER, JM5//re,— The case in 1777, between the same 
parties, is in point. There was no embargo there, nor in the 

present 



[f 1] In Audie^ v. Duf, 2 B. Sp P. 
111. where the assured under a policy 
on ship at and from Oporto to Lynn 
was entitled to a return of premium 
in case the ship " sailed with convoy 
^ from the coast of Portugal," &c. the 
ship having sailed from Oporto for 
Lisbon under protection of ships em- 
ployed by government, there to join a 
large convoy for England, and having 
been separated by a storm and then 
run for England, it was held that the 
assured had complied with the condi- 
tion in the policy. 

[f2] The same point was ruled in 
Kewly V. Ryaa^ 2 11. BL 343.; which 
was on a voyage to Liverpool; al- 
th(ftgh there were clearances made 
out for Cork, the port to which it was 
intended to deviate. In Middle-wood 
V. Blakes, 7 T. R. l6'2. the voyage 
was to Jamaica, and the deviation in- 
tended was to Nicola iMole in St. Do- 
mingo. The track to Nicola Mole 
and Jamaica is invariably the same to 
a certain point : from which there are 
three tracks to Jamaica, more or Jess 
rligible according to circumstances. 
One of these three liib on that side of 
St. Domingo in which Nicola Mole is 
situated. In this track, which the ship 
)iad taken in pursuance of the inten- 



tion to deviate, but before she haj 
quitted it to put into Nicola Mole, the 
loss happened : and the court held 
that the deviation was sufficiently car- 
ried into effect at the point where the 
three tracks divide : at which, accord- 
ing to the voyage insured, the captain 
would have exercised a judgment in 
the choice of the best of the three ; 
whereas in fact, in consequence of the 
intention to deviate, he had preferred 
that track which lay by Nicola Mole 
without any regard to its eligibility. 
This reason, as stated by Lawrence, 
J. in his judgment, appears the true 
ground on which the decision is to be 
supported, consistently with the prin- 
cipal case and -the uniform current of 
authorities. The jury at the trial, and 
the rest of the court upon the discus- 
sion of the rule for a new trial, relied 
upon the objection as a concealment 
of a material fact, viz. the intention to 
deviate : which objection seems to ap- 
ply to cases of original intention to de- 
viate, not carried in any manner into 
execution. Indeed Lord Kenyon in- 
timates a doubt in his own mind as to 
the propriety of the decision of those 
cases, though he did not wish to 
disturb them. Vide fVooldridgc v. ^c^, 
dcU, supra, l6. 
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present case, when the ship sailed. There must be a lawful 
botm fide sailing, which I think there was in this case. Tiie 
ship was completely ready in all respects. 

The rule discharged [9]. 



1780. 



[9] There were actions against 
t^ve^ty other underwriters upon this 
policy, depending at this time. Nine- 
teen of whom, after the rule in this 
case of Theilusson v. Fergusson was 
disposed of, not being satisfied with 
the* decision, obtained leave to conso- 
lidate their difterent causes, upon the 
usual terms of being bound by one 
verdict, and not bringing a writ of 
error. The twentieth (Pigou) did not 
choose to enter into this rule. At the 
ensuing sittings therefore two actions 
were entered, Theilusson v. Staples, the 
underwriter against whom the plain- 
tift's had elected to try, (the option in 
such cases being with the plaintift',) 
and Theilusson v. Pigou. Theilusson v. 
Staples stood first. The second point 
was now abandoned. On the Jirst, 
the same evidence was given as at the 
former trial, the captain being still the 
only witness called. Bearcrofty in his 
opening for the defendant, insisted 
upon it, as a proposition not to be 
controverted, that ** to constitute a 
.sailing Tvithin the meaning of the war- 
ranty in this policy, the vessel, at the 
time of her sailing from the port of 
loading, must be, in the contempla- 
tion of the captain, at absolute and 
entire liberty to proceed to her port of 
delivery in a mathematical line if it 
were possible." He said, that was the 
case in all those causes to which the 
present was supposed to bear a resem- 
blance. Lord Mansfield summed up 
to the jury, to the following effect, — 
llie single question on this policy is, 
Whether the ship sailed on her voyage 
to Havre before the 31st of December, 
jS^hc certainly sailed from Pointc a 



Pit re completely loaded before that 
time. The doubt, on the first question 
of this sort*, was this : The policy 
was ** at and from Jamaica ;" now the 
word ** at** certainly comprises the 
whole island, and, under that word, 
you may sail from one port to another 
every where along the coast of the 
island. The ship, therefore, in that 
sense, was still at Jamaica after she 
had got to Bluefields, She did not 
leave Blue fields till after the day named 
in the warranty, and that place was 
quite out of the course of navigation 
from * St, Anne*s to England. I own, 
at the trial, I thought the voyage to 
England did not commence till the 
ship sailed from BluefieldSj and, ac- 
cording to my opinion then, a verdict 
was found for the defendant. But 
there was a doubt. I therefore wish- 
ed, (as I always do in such cases,) 
that the opinion of the court might be 
taken, in order to settle the point. 
The case, when it came on in court, 
was very ably argued ; I was com- 
pletely convinced; and the court una- 
nimously of opinion, that the voyage 
to England began when the ship sailed 
from St. Anne's, and, upon the second 
trial, the plaintiff had a verdict. 
Earle v. Harris was still a stronger 
case. There, an embargo was actually 
published betorc the ship sailed, and 
the captain immediately, after cross- 
ing the bar, returned to make a pro- 
test, and sent his ship knowingly into 
the embargo ; but he swore he ex- 
pected the embargo was to be taken 
off, and that he should proceed imme- 
diately u])pn his voyage; and the jury 
believed him. In this case, to go by 

stcpSf 
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Thellusson 

against 
Feugussox. 



1780. steps, there was public 
notification of a convoy 
to be at Bassttcrrc on 
the 25th of October. 
The Captain lhou»;ht it 
might Ik* stopped a day 
or two at MartinicVy and that he 
should get to Basseterre in time. lie 
worked night and day, paid double 
fees for his papers, and sailed with 
full expectations of pursuing his voy- 
age directly. He knew of no embargo, 
and Basseterre was direct- 
[ 367 1 ly in J^Js road. In that 
respect this case differs 
strongly from Bond v. Nntt. He was 
even in the regular voyage obliged to 
pass under the cannon of Basseterre, 
He had his muster-roll on condition 
of calling there. But he made no dif- 
ficulty of taking it on that condition, 
because he knew he must pass that 
way at all events. Did he not, bond 
Jidcy begin his voyage ? He certainly 
had no idea, when he sailed from 
Tointe a Pitrcj of meeting with any 
stop. So it was in the former case of 
Thellusson v. Fergussox, There was 
no idea of the embargo in that case 
when the ship sailed. Here, there is 
not the least suspicion of Iraud. The 
captain certainly did not know of the 
determination in Bond v. Nutt. He 
thought, when he was detained at 
Basseterre beyond the 31st of Decern- 
ber^ that the policy was forfeited, 
which is a strong circumstance in the 
plaintiff's favour, for it shews that the 
sailing was not colourable. This 
question has undergone the considera- 
tion of a special jury, and of the court. 
Underwriters have a right Xo litigate 
questions which seem to them to be in 
their favour. But, at last, there 
should be an end of ligitation. If you 
should be of the same opinion with the 
former jury and the court' you wiii 
find for the plaintiff. — A verdict was 
accordingly found for the plaintiff, and 



ki, 



immediately afterwards the cotmsrf 
for Pigon agreed that one should also 
be entered, by consent, against h»n>. 

As in those causes, as well as i» 
pMrle v. Harris, Bond v. Nutt was 
very much referred to, and, ever since 
it was determined, has been consider- 
ed as a leading case in the law of in- 
surance; it will not be improper to 
subjoin an account of it in this 
place [t 9 V]. It was tried before Lord 
Mansfield at Guildhall^ at the Sit- 
tings after H, 17 Geo, 3. The policy 
was effected, (on the ship Capel^ on 
20th of August 177^9 <uid was in 
these words : " At and from Jamaica 
to London, warranted to have sailed 
** on before the 1st of August 1776, 
" to return 5 per cent* if the ship dc- 
" parted with convoy, or 8 per cent. 
" if with convoy for the voyage (J'J 
" and arrived." The first and second 
counts in the declaration averred^ 
'^ That the ship sailed before the 1st 
of August, viz. on the 20th of Jnly^ 
from St. Anne's Bay at Jamaica, where 
she had been loaded, and had taken in 
her cargo for the said voyage, (i, e, 
from Jamaica to London,) ready to 
perform the said voyage, and proceed- 
ed to Blmfields for the purpose . of 
joining convoy there, which was then 
about to sail for Great-Britain.** The 
third count stated, *' That she sailed 
before the 1st of August, viz. Sec. from 
Jamaica aforesaid, on her said voy- 
age." It was admitted by the defend- 
ant, that the ship had taken in her 
complete lading and clearances for 
England, and had sailed from St. 
Anne's Bai/y on the 26th of Juljf, on 
purpose to join the convoy there, and 
proceed to England^ tliJlt she arrived 
at Blutfields on the 28th or 29th of 
July, when she was detained till be- 
yond the day in the warranty, in pur- 
suance of a proclamation from the 
governor and council of Jamaica for 
a general embargo ; that, afterwards, 

having 



p94] Since reported, C<mp. 601. (fj Vide Lilly v. JEwer, wrpni,f«72. 
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having had sailing orders, she proceed- 
ed with the convoy for England, and, 
on her passage, being separated from 
the convoy, was taken by an American 
privateer. Bluefields was the usual 
place of rendezvous of the King's ships 
and convoy on the Jamaica station, 
but tlie greatest part of the course 
frony 5^. Annes to Bluefieldn was out 
of the direct road to England. A 
verdict having been found for the de- 
fendant, the case was argued on two 
several days, by Dunning, and Buller, 
for the plaintiff, and Wallace, and 
Baldwin, for the defendant. The two 
points made for the defendants were : 
1. That there was no departure till 
after the day in the warranty: 2. 
That if there was, the going to Blue- 
yields was a deviation. After the first 
argument, Lord Mansfield, said it 
seemed to be a new question, whether 
a ship going expressly for the purpose 
of getting convoy, out of the course 
of the voyage, is to be considered as 
in the prosecution of the voyage in- 
sured, or whether this is a deviation. 
He therefore directed tliat the cause 
bhould stand over to look for cases on 
that subject. 

The general scope of the argument 
for the plaintiff, was as follows : 

1. It was urged at the trial, by the 
defendant's counsel, that it is the 
practice of ships in the West-India 
trade to sail from port to port for the 
purpose of taking in different commo- 
dities, and till they finally 
[ 368 ] depart from the last port, 
they still are considered 
as continuing at the island ; but, in 
this case, the ship had completed her 
cargo, had all her papers on board, 
and had nothing further to do at Ja- 
maica, It was said, that, if she had 
sailed from Jamaica, the embargo 
never could have reached her to stop 
her voyage; but that proposition is 
^ot a clear one. If she had not sailed 



so far as to be beyond 1780. 
the reach of the guns, ^^ ^^ 

she would have been Thellussox 
compelled to return, jn^f 

and, m fact, many Feuoussok. 
ships of this neet were 
forced back after they had sailed. 
2. If there was an inception of the 
voyage on the departure of the 
ship from St, Anne's, her going to 
Blue fields, for the express and sole pur- 
pose of meeting witji convoy, was no 
deviation. To be sure, as Bluefields 
is on the opposite side of the island, 
and out of the direct course, there was 
an actual deviation; but if it was for 
a justifiable reason, it was no devia- 
tion in the sense in which the word is 
used when applied to insurances.^ 
Whenever a ship does what is bene- 
ficial to all the parties interested, it is 
as much within the meaning of the. 
policy, as if expressed in words. A 
deviation which vacates the policy, • 
must be something injurious to the 
underwriter, something which ex- 
poses him to a risk which he did not 
mean to insure. There was no occa- 
sion for any particular clause in the 
present policy specifying that the ship ' 
might go to Bluefields to join the con- 
voy. The underwriters knew, and it 
must have been understood by all par- 
ties, that Bluefields was the place of 
rendezvous. It is no port ; no motive 
of trade occasioned the ship's going 
there ; and, to decide whether a de- 
parture from the direct course of a 
voyage, is in law a deviation, the ob- 
ject of such departure, its tendency, 
and effect, must be taken into consi- 
deration. In the case of Motteux v. 
The London Assurance Company (g)^ 
the insurance was from Tort St. 
George in the East Indies to London ; 
but the ship, on her arrival atfbr^ St, 
George, being leaky and unable to 
proceed for Europe without repairs, 
she went back all the way to Bengal 

for 
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I 7 80. ^^^ ^^^ purpose of beini* 
repaired. Yet, as this 
>Vas thought neres*;arv 
for the interest of all 

acainst concerned, and was not 

FERGUSsaN'. ^^"^ ^^'* ""3' purpose of 

trade, the underwriters 
were held to he liable, although no- 
thing was said in the policy about leave 
to go out of the insured course for the 
sake of repairs. Here, in like man- 
ner, the deviation was necessary, and 
not for the sake of trade. The same 
reason applies to every case where the 
act is for the benefit of all concerned. 
Suppose the ship, in the course of her 
Toyage, were to find herself on the 
point of sailing into the midst of a fleet 
irf privateers; surely she would be war- 
ranted in going as far to the right or 
Mt as should be necessary to avoid the 
danger of capture. In all the reported 
cases of deviation for the sake of con- 
voy, (which are but two or three,) 
there was, it is true, an express war- 
mnty to depart with convoy, vi'z, in 
Bonds. Gonsales(li)^ Gordon v. Mor ley 
(i)^ and Stevenson v. Snow{k); but, 
hi the present case, there is M'hat is 
tantamount to such a warranty. The 
premium was tq be lessened if the ship 
should sail with convoy. That event 
therefoi-e was manifestly in the con- 
templation of the contracting parties, 
and was provided for in the con- 
tract ; and the ship could not de- 
part with convoy without going to 
Bluffields. In the other cases, if the 
ship departed without convoy, the un- 
derwriters were not to be liable at all. 
In the present, they were to continue 
liable, but it was to be in a less de- 



gree. There is therefore a literal diC» 
ference; but, as to the question now 
before the court, the former ca5e9 
ai^rce in principle, and substance, with 
the present. In the case of Pefft/ v. 
T/ie Rojjal Exchange Assurance Com- 
pany (/), the whole doctrine on the 
subject of the present question was 
very fully discussed at the bar, and by 
the court. It was there stated in the 
case, as a material fact, that what was 
done was pntdent, and for the general 
benefit of all persons concerned in the 
safety of the ship. The argument and 
decision went, 1. upon the 
acts being in the^ usual [ 359 ] 
course, and, therefore such 
as mast have been in the knowledge of 
the underwriters, and that what it is 
known must be done is as much co- 
vered by a policy as if it ^were ex- 
pressly mentioned (m); and, 2. upon 
its being found to have been ex jvstd 
causa, and for the general benefit (^nj. 
Those principles are perfectly applica- 
ble here. The master looked at the 
same end; the safety of the property 
insured. There, the ship was to be 
refitted, which was necessary for her 
safety. Here she was to be protected 
against enemies and pirates. In shorty 
nothing was done which the insurers, 
if they had known and been consulted, 
would not themselves have directed. 
It maybe said, that the word necessity 
is used in some of the cases, and that 
here no necessity existed. To be sure 
there was not any physical necessity, 
but there was a necessity in the sense 
in which the word is made use of in 
those other cases. The risk was di- 
minished in a much greater propor- 

tion. 



(h) At N. Pr, 14 Feb. 1704. Be- 
fore HoltyCh. J. 2 Salk. 445. 

fi) At N. Pr, H. QOGeo. 2. before 
Lee, Ch. J. 2 Str. 1265. 

(k) B. JR. M. 2 Geo. 3, 3 Bnrr. 
1 237. Buller also mentioned a case of 
Le Fevre v. Bradshaw, C. B, H. 3Geo^ 



3. of the same sort. 

CI) B. R, E. 30 Geo, 2. 1 Bvrr. 341 . 
Tierney v. Etherington there cited 
1 Burr, 348. 

(mj 1 Burr, 350. 

(n) 1 Btfrr. 351. 
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tion, by the sailing with convoy, than 
was counterbalanced by the stipulated 
return of premium. 

The arguments for the defendant 
were to the following effect. 

The parties did not know from what 
part of the island the ship would sail, 
and, therefore, they insured at and 
from Jamaica in general. Bl ne fields h 
as much xn Jamaica as St, Anne's; and 
the ship was certainly protected under 
the word ** af* in going from the one 
place to the other. But the under- 
writers would not insure the voyage 
home unless she would have departed 
hy a certain day. This was the very 
foundation of the contract, and the 
reason was, because the risk is greatej*, 
and the premium rises of course, if the 
ship coutinUL- longer, so us to be ex- 
posed to the tempestuous weather in the 
end of the year. The argument from 
the return of prejnium U.) be made in 
case oi' sailing with convoy is a fallacy. 
The underwriters only meant that if 
the ship shouUl, within the time speci- 
fied, depart under that protection from 
the war-riikjthey would, in such case, 
insure the voyage for a smaller consider- 
ation. The case is very different 
when there is an express warranty to 
depart with convoy, for then, as the 
party insuring must be supposed to 
know where the convoy will be sta- 
tioned, the ship is, from the nature of 
the thing, insured from the port of 
loading to the rendezvous for convoy. 
T*he argument for the plaintiflf would 
have held equally if the captain, hav-\ 
ing gone there, had remained vo- 
luntarily waiting for convoy till long 
after the day stipulated, and when the 
dangerous huriicanes had begun. How 
can the insured, or this court, say, that 
the underwriter shall be obliged to con- 
sider it as more for his interest that the 
siiip should sail later in the season but 
protected from capture, than earlier, 
and less exposed to tempest, but more 
to the danger of capture? If the ship 
had been disabled by a storm at St, 
Anne's and kept till the 2d of August, 
the underwriters would not have been 
liable. 



Lord Mansfield,— 1780. 
I am glad this case has y^p^^^^ 
been so fully and ably Thellus- 
argued. It came on by ^^^ 
the caiidour of tlie par- a^^ainst 
ties, in the fairest way.p^^^^^^^j^^ 
After the verdict • was 
brought in, the foreman told me, that 
at least £100,000. depended on iu 
^>ome things are very clear. The po- 
licy was made on the 20th of August^ 
on the contingency of a fact, which 
must have happened one way or the 
other, before the making of the con* 
tract, and which nothing that hai 
happened since could alter. The 
port from which the ship was to sail^ 
was, if I may use the expression, the 
whole island of Jamaica. The wordi 
•* at Jamaica" in the policy mean 
from port to port. It is a question of 
fact whether she sailed from Jamaica 
before the first of August. There it 
no latitude, no equity, no construction 
that can supply the place of that fact. 
Certainly if she had been detained at 
St. Anne's beyond that day, though by 
proper reasons,— as for necessary re- 
pairs, tempestuous weather, to avoid 
an enemy, &c. — the insurance on the 
voyage home would have been at an 
end. On the other hand, if she had 
broken ground on the voyage from /«- 
maicaj and had been put back by 
storm, an embargo,, or an enemy; and 
had then bet»n under a necessity of stay* 
ing till <Sc;»/fOT6fr, still there would have 
been a sailing within the meaning oi 
the contract. This was the fact in an- 
other case, (Thellusson v, Fergusson,} 
tried before me immediately after the 
present. The sbip//^ro was warranted 
to sail from Grenada between the 12th 
of January and the 1st of August. On 
the \sio\' August she had just 
got under sail, (having all her Jf 370 ] 
carg(/ and clearances on 
board,) when an embargo was laid on, 
and the captain told he would be fired, 
upon from the fort if he proceexicd. He 
therefore stopped, and was detained be- 
yonj the day. I held this to be a 
departure. A verdict was found for 
the plaintiflf, and there has been no 

motion 
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Thellus- 

SON 



motion for a new trial*. 
The whole question turns 
upon this ; did the voy- 
age from Jamaica begin 
against ^^^^ St. Annes or from 

FerIusson. -»'"«>"* ^ When a 

voyage is once begun, 

the going a little out of the wa)' may 
be a benefit to all concerned, and 
therefore no deviation. Another point 
Tery material here is, that as the ship 
was protected during her stay at 
Jamaica, she had a right to go to 
BhtefieldSy or all round the island. 
If the insurance had been at and from 
the port of St. Anne, warranted to sail 
on or before the first of August, the case 
might have been different. The court 
wishes to consider this case farther, and 
to give such an opinion on the real 
merits as may direct the judgment of 
the persons interested in all the causes 
depending on this policy. 

>^«fOii, Justice,— I am glad the court 
takes time to consider. At present it 
appears to me to be a mere question of 
fact, whether the ship sailed, bondjide, 
from Jamaica on or before the first of 
August. It is a different case from de- 
"viations occasioned andexcused ex just d 
eausdy such as storm, avoiding an ene- 
my, &c. Here did the ship sail from 
Jamaica when she left St. Anne*s, or 
only when she left Bluefields ? If she 
had gone to Bluefields to join the 
convoy, and had not met with any, 
the could not have staid there to wait 
for it. 

WiUes, Justice, — ^The question is 
certainly a question of fact, and for 



the decision of the jury. If the ship 
had found no convoy blI Bluefields, she 
must have proceeded, or, having found 
convoy, if she had been detained 
there waiting forother ships, this would 
have exempted the underwriters. 

Some days afterwards. Lord Mans- 
field delivered the opinion of the 
court as follows. — Upon consideration 
of all the circumstances of this case, 
we are satisfied that the voyage from 
Jamaica to England began from St, 
Anne's. On sailing the ship had no 
object but to make the best of her way 
to England, she touched at Bluefields 
only as being the safest way she could 
take. It is manifest, from the value 
of the property depending on this trial, 
that it was considered by all the other 
shipping as the safest measure to be ob- 
served, and that the contrary would 
have been unwise and imprudent. The 
great distinction (and on which we 
found our opinion) is, that she left 
St, Anne's for England, with her cargo, 
papers, master, &c. on board, and did 
not sail to Bluejlelds as a distinct port* 
If she had gone there for any purpose 
independent of the immediate prosecu- 
tion of her voyage, as, for instance, 
to take in water, letters, or even to 
wait for convoy, none being there, 
that would have made a great differ- 
ence; there would then have been a 
coasting voyage to Bluefields, and an- 
other from thence to England, But 
here we think the only object was to 
take the safest course to England from 
St. Anne's, 

The rule made absolute* 



• The question , in that cause of Thel- 
lussony,Fergusso7i, came on in the form 
of an action for a return of premium. 
There were two policies; one with a 
warranty that the ship should sail on or 
before tie Jirst of August ; the other, 
which was made afterwards to provide 
for the event of her not sailing on or 
before the ^rst, contained a warranty 



to sail on or after the second of August, 
The ship, after she had been forced 
back, obtained leave to sail again on 
the third, which she did, and arrived 
safe, upon which the insured brought 
this action against the underwriters on. 
the second policy, on the ground that 
the risk insured by them had never 
commenced. 
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HoARE and Others against Dawes and Saturday, sm 

Another. 

THIS was an action for money lent and advanced, which To make a man 
was tried before Lord Mansfield, at the last Sittings H^^^theAmurt 
at GMldfiall(a), and a verdict found for the defendants. On eiti^r be a con- 
FrkUij/, the 14th of Jprily the Solicitor General obtained {Jf^^jJ^d^'iJ^oi. 
a rule to shew cause why there ^ould not be a new trial ; tensibie person 
and, this day, tlie case came on to be argued ; when tlie facts |n*^***|o^^*^ 
appeared, from his Lordship's report, to be as follow : — ^The and iwss, or he 
piaintiffs, who were bankers, had advanced a sum of money ™!^*'^* 'f^ 
on certain tea-warrants of the East- India Company to Con- to make use of 
tencin a broker who deposited the tea-warrants with the his credit, and to 
plaintifis as a security, and also gave them his note of hand onejoiniiyai^ 
for the sum advanced. He had been employed by a number swerabie witk 
of t>^r:JOUs, of whom the defendants were two, to purchase a **^***^ 
lot of tea at the East-India Company's sale, of which they^ 
(together with himself,) were to have separate shares, the lots 
being, in general, too large for any one dealer. The practice 
at such sales is, for the Company to give a warrant or war- 
rants to the broker or purchasor, for the delivery of the quan- 
tity of tea purchased, on payment being made. At the time 
of the sale, <£25 per cent, is advanced, and is forfeited, un- 
less the whole is paid on the thirdj which is the lasty day of 
payment. If paid sooner, allowance is made for prompt 
payment. The warrants arp often pledged, and money raised 
upon them; generally considerably less than the supposed 
value of the tea. It happened, however, in this instance, 
between the time of the deposit of the warrants with the 
plaintiffs, and the time when the payment was to be made at 
the India 'House, that the value of the tea sunk so much as 
to be considerably under the amount of the sum advanced, 
llie broker, in the mean time, had become a bankrupt, and 
had informed the plaintiffs who his employers were, all of 
whom, except the defendants, were since either dead, or bo- 
come bankrupts. The shares of the defendants were to be 
two sixteenths of the whole lot. — ^The ground of the action 
was, that all tlie employers of the broker were to be con- 
sidered as partners, and jointly and severally liable for tlie 
whole. The defendants owed nothing upon their own two 
sixteenths. There was not any joint concern in the re-dispo- 
sal of the tea. llie defendant produced several bankers and [ 372 ] 
brokers, (of whom Contencin was one,) who said, tliey had 

had 
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1780. ^acl frequent transactions of this sort, (it being a very usual 
v^^^^^ speculation,) and they always understood, that the only 
Ho A RE security was tlic pledge, and the personal security of tlie 
against broker, unless where the principals were enquired after, 
Daw£s. and declared, which was very rarely done. That, as the 
practice was to advance considerably under the supposed value 
of the tea, and it was also usual to stipulate, that if the 
money was not repaid within a certsun time, the lender might 
sell, the warrant was of itself a general and sufficient secu- 
rity. Contencin said, that tea-warrants were considered as 
cash, and passed by delivery. On the other side, in answer to 
this evidence, (the plaintifis having, at Jirst, rested their case 
on the fact, that there were persons behind the curtain, for 
whom the broker acted,) two witnesses were called. One of 
them, one Cartonjfy a tea dealer, swore, that a broker had 
once borrowed some money for him on tea-warrants, from 
the plaintiffs, and that the value of the tea having fallen under 
the sum advanced, and the broker having failed, he bad paid 
tlie difference, considering himself as liable. The other was 
a person who had also dealt in tea, and in loans of tliis sort, 
and he swore, that his idea had always been, that the persons 
behind the curtain were liable ; but, upon cross-examination, 
he said, he never knew any loss happen, nor any demand 
actually made, on the broker's employers. 

Lord Mansfield said, when the rule was moved for, that 
he was very glad the motion had been made, that the question 
might be re-considered. That, at first, at the trial, he was of 
opinion with the plaintiffs, thinking this was a case of sleeping 
partners, but that, before the end of the cause, he was very 
clear, that the different employers were only liable for their 
own shares. 

The Solicitor General, Dunnins, and Davenport, for the 
plaintiffs : — Bearcroft, Lee, and trood, for the defendants. 

Lord Mansfield, — I considered this, at first, as a case of 
dormant partners. The law with respect to them, is not dis- 
puted, viz, that they are liable when discovered, because they 
would otherwise receive usurious interest without any risk; 
but, towards the end of the cause, the nature of the transac- 
tion, and of these loans, was more clearly explained, and i 
was satisfied with the verdict, and am now confirmed in my 
opinion. The evidence of Cartony is irrelevant, because he 
said the broker borrowed the money /or him; and besides, he 
[ 573 ] did not dispute the demand. Is this a partnership between 
the buyers r 1 think it is not ; but merely an undertaking with 
the broker by each, for a particular quantity. There is no 
undertaking by one to advance money for another, nor any 
agreement to share with one another in the profit or loss. 
The broker undertakes to buy and sell, but makes no advauce 
^ ithout the security of the tea-warrants, which are considered 

as 
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as cash, and pass by delivery^ like East- India honda, TTiese 1780* 
warrants are pawned with die lender, but the broker has no ^^^^-^ 
power to pledge the personal security of the prbcipals. He Hoars 
cannot sell the warrants, and borrow more money on such against 
personal security. It makes no difference, whether specific Dawes. 
tea, or the warrants, are delivered at the sale. It would be 
most dangerous, if Uie credit of a person, who engages for a 
fortieth part, for instance, should be considered as bound for 
all the other thirty-nine parts. Non hoc in fxdera veni. 
The witnesses did not merely speak to opinion, but to matter 
of fact, and their own dealings. They said, the money was 
lent to the broker alone. Sometimes, indeed, lenders have 
required to know the principals, they did not trust tlie broker 
alone ; but all others who do not ask after the principals do. 
The note is given as a collateral security personally by the 
holder of the warrant, not in the character of a pardier with 
other persons, nor as a broker for them. 

WiLLEs, and AsHHURST, Justices, of the same o{Hnioa. 

BuLLER, Justicey — ^This is a very plain case. The plain* 
tiffi had no reason to consider the broker as a partner with 
the other persons, for though he had a share, he did not act 
or appear as a partner, nor were they partners as among 
themselves. They had never met or contracted togetfier as 
partners. If this transaction were siiiBcient to constitute a 
partnership, a broker would have it in his power to make 500 
persons partners, who had never seen nor heard of one another, 
or might, at his pleasure, convert his principak into partners, 
or not, without any audiority from tiieni, by taking joint off. 
separate warrants. "W" . 

The rule disdbarged [<k>']. 

[<t>] Vide Coope v. Eyre, C. B, T. of opinion, that it was merely a ques- 
ts Geo. 3. H. BL 37 > In the case of tion of law. Hoare v. Contencin, 
Hoare v. Dawes, the plaintiff had first Cane. H, 19 Geo, 3. 1 Bf* Ca. ia 
filed a bill in equity ,which wasdismissed CA. 27* 
with costs, the Lord Chancellor being 
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Monday, 24Ui Thc COMPANY of CaRPEKTERS, BrICE- 

^^"^ MAKERS Bricklayers, Tylers, and 

Plaisterers, 8fc. of Shrewsbury against 
Hayward. 



To prore the H^HIS was an action on the case, i^inst a carpenter, for 
cnitenoe of an i (he breach of a custom^ which was laid to be. That none 
7SS^!?a>muS[of but members of the company, (bemg a corporation by pre^ 
iifdiflerent . scriptiou,) or their apprentices^ or journeymen, should ezei^ 
Sj^MtoDfinto ^^y u> Shrewsbury f or within a certain chstnct round that 

town, any of the trades mentioned in the title of the compa- 
ny. The cause was tried the last assizes for Shropshire^ b^ 
fore Hbath, Serjeant^ and a verdict found for the phdntiflk 



tmdei, as '< into 
« the company 
** of carpenters. 



;: 'p"^y*^^S"^ On Thursday, the 13th of ^jprt/, Haworth obtaineii a iwle 



•* teren, ^fc." 
are evidence to 



eneeof the 



to shew cause, why a nonsuit should not be enteied, or a new 
be left to a jury. ^"^ granted I and the case came on to be argued, this day, 
^A person who by BearcToft, for the plaintiflfs, and Homarth, for the de* 

has acted in fendaut. 

tJ^d c^t^ u' 1. The ground for the noosmt was, diat the plaintiffii had 
not a competent ||q| proved die existence of such a company as diat described 
^ral^the^eXt* <Hi oic rccord. The evidence on diis head conosted of en- 
tries of admissions, (some as for back as the reign of Henr^S.) 
.,iG|f persons, some into the carpenters* company, some into 
^jiite bricklayers* company, some into the ptaisterer$* company, 
^^^. ; of instances of fines paid for havmg worked in those 
trades, without being free of the carpenters* company, of the 
bricklayers* company, 4*c.; and of the testimony of one wit* 
ness (who was only tweuty-four years of age) who said, he > 
had been employed to call meetings of the company, and that 
they were called by the aggregate name stated m the declara- 
tion. The Judge told the jury, that the companies might be 
distinct corporations for some purposes, and yet form but in- 
tegral parts of one great corporate body; diat such a cor- 
porate body might legally exist ; and whether, in fact, it did 
exist, was a Question for their decision. For the defendant it was 
objected at the trial, and now, that the evidence given was only 
proof, at most, of separate incorporated companies, there being 
no instances of admissions into the aggregate body ; qo common 
seal ; nor any proof of any corporate parole act done by them. 
The evidence of the witness was said to be of so recent a 
nature, that it ought nQt to have had any weight. 2. TW 
ground for a new trial was^ that a competent witness was 
rejected, who was offered on the part of the defendant, and 
that many others of the same description were ready to haw 

beoi 
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been produced. The witness rejected was resident in SAreav- 1780. 
bury J and was called to prove, that he had worked without ^^-, ^ _ | 
molestation as a carpenter in Shrewsbury, although he was The Comfa- 
not free of the company, nor an apprentice or journeyman, ny of Cah- 
The Judge thought the witness was incompetent. For the pbmt£rs,&c« 
defendant it was contended, that he was not interested in the against 
cause, and that if the sort of interest he might have could Hatward. 
render him incompetent, there could be no such thing as a 
disinterested witness in such a cause, the only persons likely 
to know the fiEu:ts applicable to the case, being either persons 
who had worked themselves in breach of the supposed cus- 
tom, or who hath employed others; and, if the first class were 
considered as interested, because liable to be sued, the same 
objection might be made to the second. 

The court thought it unnecessary to hear the counsel for the 
plaintiffs. 

Lord Mansfield, — 1. It was properly left to the jury to 
consider, whether the evidence produced was sufficient to 
shew, that there was such a company; for that was a mere 
question of fact; and they were to decide on its existence, 
amd whether it was origmally created by a charter from the 
crown, or was only a voluntary society. There was evidence 
of its existence as a corporation. 2. The witnesses rejected 
were clearly interested in the question. If the company had 
failed in establishing the custom, they would have been dis- 
charged from actions to which they are liable for the breach 
of it[F]. 

WiLLES, and Ashhurst, Jttstices, of the same opinion. 

BuLLER, Jiistice^-'^lf Whether there be any evidence, is 
a question for the Judge. Whether sufficient evidence, is for 
the jury. 2 The objection to the witness produced for the 
defendant Mtis certainly decisive; nor is it true, that he could 
have had no other sort of witnesses. The employers might 



have been witnesses. 



discharged. 



[f] I apprehend the ground of this claimed by custom for a)l inhabitants, 

decision to be, that if the company none such can be witnesseS'^o support 

jucceeded in that action, the record the right : otherwise in the case of 

would be evidence of the existence of prescriptive rights, where persons hav- 

the custom oa which they relied, in ingcorrespondent rights are admissible, 

an action against the witness rejected, per Lord Kenyan in Bent v. Baker, 

Thus where a right of commoi) is 3 T. R. 33, 
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£ddowes, and Anotlier, againjl Hopkins and 
Another, Executors of Harris. 

Where there is a ASSVMPSITy tried before Lord Man SFiELb, at Guilds 
V^M^L ^ *«(/> at the Sittings after last Michaelmas Term. The 
coDtisiing of dif- declaration contained several county; some upon prcMnisei 
TO^ o711i.?ch "^^^ ^y *® testator, others on other promises by the defend- 
are incoDsUtent, dhts themsclves. To the first set of counts plent admirmtra* 
S i^.*and*^i- '^^ w^ pleaded, and the general issue to the others; and, the 
dence has only jury havmg found for the plaintiffs with c£l47 damages, a 
b(«n giveh on freheral verdict was entered by the officer. 

Uie good or con* ®*i 'ii i • 11 it* •!«• 

•istent counu, At the trial^ the only question was, whether the plamora 
bc*^^^d^b^ werie entitled to interest on the value of goods sold by them 
the judge's notes to the testator. They were wholesale linen-drapers, and the 
l^ n» testator an American merchant, and it appeared to have been 

the usage of the American trade, for merchants here to 
allow"^ to their American correspondents twelve months 
credit, and then to charge them five per cent, for interest, 
and for the tradesmen here, to allow the merchant fourteoi 
faionths credit, and then to charge five per cent. This was 
hardly disputed by the defendants, and his Lord^ip held, that 
though by the common laW, book debts do not of coarse 
carry interest, it may be payable in consequence of the usage 
of particular branches of trade; or of a special agr^ment; 
or, m cases of loi^ delay under vexatious and oppressive cir- 
cumstances, if a jury in their discretion shall think fit to allow 
it[<l^]. But none of the articles for which the testator vras 

indebted 



[«S>] Vide Orr v. Churchill, C. B. E. 29 Geo. 3. H. Bl. 227. 23^ [f 2]. 



[f 1] So where evidence has been 
given on a bad count, as well as on a 
good count, if it appears by the Judge's 
notes that the jur)[ calculated the 
damages on evidence applicable to the 
good count only. fVillianis v. Breedon, 
I B.^ P. 329. 

[f2] The case of Orrv, Churchill^ 
does not relate to the allowance of in- 
terest for book-debts ; but to the period 
from which interest was to be calulated 
on money due on bond under particu- 
lar circumstances. There have been 



several cases since decided, in which 
the question of allowance of interest 
for book-debts has been raised. In 
Modntford v. TVilles, of which a short 
report is given in 2 B. 4* B, 337. it is 
said, that where upon an agreement for 
a sale of timber, there was a memo- 
randum of '^ Credit till Christmas,'' 
the seller was entitled to recover inte- 
rest upon the price from that Christ- 
mas. But in be HavUland v. Bow^* 
bank, TCantpb, 50. it was held by Lord 
£//e;2^orot/^Aatni6i prius, thatinanac- 

^ tiom 
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indebted to the plaintiffs had been delivered fourteen months 
before his deaths so that no interest was owing when he died^ 
and the defendants contended that the usage did not bind the 
executors. Lord Man sfield, however, and the jury, thought 
otherwise. 

Xn the last term, the Solicitor General obtained a rule to 
shew cause, why the judgment should not be arrested, on the 
ground that the verdict was general, and the counts incon- 
sistenty and such as require different judgments to be lentered, 
w. jud^ent de bonis testatoris on diose where the promises 
were laid to be by the testator, and de bonis propt^iu op the 
others.— Some time afterwards, Baldwin^ for the plaintiffs, 
•obtained a cross rule, for the defendants to shew cause, why 
the postea should not be amended by the Judge's minut^, 
and a verdict entered for the plaintiffs only on the counts 
to which the evidence given at Uie trial applied, and. for the 
defendants on the others.— Both these rules came on to be 
argued this day. 

The Solicitor General, for the defendants, insisted, that, 
if the court were to alter Ae postea, they would, in fact, do 
what was properly^and exclusively the province of the Jury, 
for that the verdict woidd then be the act of the court. 

I^ee, for the plaintiffs, contended, that this was not a new 
sort of application, and cited a case of NezDcombe v. Green, 
in Strange (p), where it appeared by the Judge's minutes that 

the 

CpJ B. R. M. 17 Geo. 2. 2 Str. 1197. 
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tion for money had and received inte- 
rest could not be recovered ; and his 
Lordship laid down a rule for the al- 
lowance of interest; which he said 
ought only to be admitted, 1 .where there 
is a contract for payment on a day 
certain, as on bills of exchange, &c.; 

2. where there is an express promise ; 

3. where it may be inferred from the 
course of dealing between the parties ; 
or, 4. where the money has been ac- 
tually used, and interest made of it. 
With reference to this last ground the 
Attorney General observed, that the 
damages were to be estimated, not by 
what defendant sained, but by what 
plaintiff lost. See the cases collected 
in the note to this report. lb. 52. In 
De Bernalcs v. Fuller, 2 Campb. 426. 
the same rule was repeated, and ap- 



plied there to a case where money re« 
ceived by defendants to plaintiffs' use 
had been wilfully, and in violation of 
their duty as bankers, applied to an- 
other purpose, viz, the liquidation Qf 
a debt due to themselves : and in Gor^ 
don v. SwaUj ib. 429* in'not. the ru^e 
with respect to goods sold was con- 
fined to express or implied agreements 
for the allowance of interest; and the 
.court refused to extend it to the case 
of credit limited, which they said was 
only a condition for the benefit of the 
purchaser, that he should not be ar- 
rested or sued till the expiration of 
that time.'^Thereby over-ruling the in- 
ference drawn from Mountford v.Willes, 
and from the latter part of this direc- 
tion of Lord Mansfield. 
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Ae jury had found for the plaintiff widi <£274. 1 If. dami^es, 
l()ut the officer only entered a verdict witfi Is. dama^eSy and the 
court directed an amendment to be made accordmg to the 
Judge's minutes [11]. 

Lord Mansfield said, it was impossible to believe Aere 
was such ai^ absurdity in the law, as that a mere mistake of 
the officer should be without a remedy, and that neither the 
judge nor Jury could possibly have proceeded on what tfiere 
was no evidence of before tfiem: and he mentioned a case 
of one Gibson who had been tried for robbing Mr. Francu, 
and convicted, and a mistake being discovered in the verdict, 
upon consultation with all the Ju^es at his chambers, it was 
corrected fropi minutes signed by the jury, and the pritoner 
executed. 

BuLLER, Justice^ said, there was this distinction, diat, if 
there was only evidence at die trial upon such of the cooots 
as were good uid conststent, a general verdict might be altered 
from die notes of the Judge, and entered only on diose counts ; 
but that, if there was any evidence which applied to die odier 
bad or inconsistent counts, (as for instance, in an acdon for 
words, where some actionable words are laid, and some not 
actionable, and evidence given of both sets of words, and a 
general verdict,) there the Postea could not be amended, 
because it would be impossible for the Judge to say, on which 
of the counts the jury had found the damages, or how thej 
had apportioned them[F 3]: That, in such a case, th^ pnly 
reniedy is b;^ awarding a venire de novo [1^]. He mentioned 
an instance where Sir Fischer Norton had moved for and 
obtained a venire de novo, in a case of that sort [131. 

The rule to arrest die judgment was discharged, and die 
other rule made absolute; but, on the payment of costs, in* 
eluding those of the motion in arrest of judgment. 



[11] Vide Maye v. Archer, B. R. E. 
SCr€0,l. iStr. 513.515. where a 
venire de novo was moved for, on an 
affidavit, that certain facts, which the 
court thought material, but which were 
not found in the special verdict, were 
proved at the trial : but the court di- 
rected the verdict to be amended in 
that respect* Vide also Bois v. Boisy 



B.R. T. l6 Car. 2. 1 Lev. 134. 

[12] Vide Auger r. IVilkins, B. R. 
M. 6 Geo. 2. Barnety quarto edition 
^/S. where this was done, and said to ^ 
be according to an ancient rule of 
court. 

[13] Vide Grant v. Astle, T. 21G.3. 
ififroy 722. 



[f 3] This was so held in Holt v. 
Scholefieid,6 T. R. 69I. in which the 



court also refused to grant a vemre de 
novo. 
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Blacquiere and Others, Assignees of Samp- ^^J^J^ 
SON and Another, Bankrupts, against 
Hawkins, Assignee of Wooldridge, a 
Bankrupt. 

/^N a motioD for a prohibition to the Mayor's Court in AproMbition 
^^ London, the case appeared to be this : Wooldridge and J^^* *'• f^ 
Kelly were indebted to Messrs. Sampsons to the amount of uie wa^'cSjiurk* 
£4000, and. the Sampsons having become bankrupts, the miction appear 

^t : .•!*. ' |_ * . J .1 . . ■^. ' • on th4 face of 

plaintiffs were chosen assignees under their commission, m the proceedinst. 
which character they brought an action of debt in the Mayor's — TJic court 
Court against fVooidridge and Kelly, (the first of whom was ^^h^t^l^u 
also a bankrupt, and the defendant Hawkins his survivii^ as- London as ap- 
aignee). The Serjeant at mace, to whom process was directed a^fi^^^Jhe* 
to summon Woolarid^e and Kelly to appear, returned that recorder.— infe- 
they had nodiing withm the city^Or liberties, by which they "^^^^ 
could be summoned, nor were to be found within the same, trial. 
'' and the^ being solemnly called, did not appear, on which 
the plaintiffs alleged, that the defendant owed to Wooldridge 
and Kelly the sum of £4O00, and then had the same in his 
hands as their proper money, and therefore prayed process 
against him, to attach him by the said «£4000, that he might 
appear in that court, and thereupon they proceed by way of 
foreign attachment against him." llie defendant pleaded 
that he had no money of fVooidridge and Kelly in his hands ; 
and the cause being tried before Glynn, Serjeant, then Recor* 
der of London, it appeared in evidence, that c£l041. lOs. 9d. 
belonging to the partnership estate of Wooldridge and KeUy, 
was in the hands of the defendant, but that it came to him as 
the assignee of Wooldridse under the commission, so that he 
was only a trustee for Wooldridge^ s creditors at large; on 
which ground it was contended, at the trial beford* the Recor- [ s^p J 
der, that this being trust-meney, was not the subject-matter of 
a foreign attachment. A verdict however was found, and judg- 
ment entered, for the defendant, for the «£ 1041. lOs. 2a. and 
execution awarded. These facts were set forth in the sug- 
gestion. Before this application for a prohibition, the de- 
fendant had moved for a new trial, and in arrest of judgment, 
in the Mayor's Court, but vnthout success. Adair, Serjeant, 
who had succeeded Glynn as Recorder, refused the new trial, 
because there was no report of the evidence, by his prede- 
cessor, and because it had, he said, been settled that an infe- 
rior court can only grUnt a new trial on the ground of sur- 
prize in obtaining the first verdict, which was not pretMided in 
this case. 

8D4 Om 
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On Thursday, the 20th of April, the Solicitor General and 
Sylvester shewed cause. — ^They contended^ that the applica- 
tion came too late^ for that^ after sentence or judgment, the 
court will never grant a prohibition^ unless the want of juris- 
diction in the inferior court appear on the face of the pro- 
ceedings themselves. For this, they relied on Argyle v. Hunt, 
in Strange (q)» Here, they said, the objection was founded 
on matter dehors fhe proceedings. If, in this case, the de- 
fendant had thought the facts did not support the attachment, 
he might have tendered a bill of exceptions at the trial, but 
certainly one half of the money come to the defendant be- 
longed to Kelly in his own right, as he was not a bankrupt, 
and was therefore liable to the partnership debts, and me 
plaintiffs could not sever the respective shares of the two 
partners, but were entitled to attach the whole, in like man- 
ner as, on a judgment and execution against one partner, the 
sheriff must seize the partnership goods. For this diey cited 
Heydon v. Heydon (r), 

Vunningj Davenport, and Rose,ior thedefendant^ insisted, 
that trust^money is not wiAin the custom of London, as to ' 
foreign attachments, it not Uing in the hands of the garnishee 
for the benefit of the original defendant. On a question 
from Lord Mansfield, they mentioned, that the custom 
was certified by Starkey, Recorder of London, in 2^d Ed. 4. 
as stated in Rollers Abridgment (s), and that this makes no 
part of it. In Argyle v. Hunt, they said, there was a con- 
current jurisdiction. Here, if the money were to be psud 

under 



Cq) B. B. T. 5 Geo. 1. 1 Str. 18?. 
Cy S. P. Ladbroke v. Crickctt, B. K 
M. 29 Geo, 3. 2 Term Rep. 649. If 
the delence stated on the proceedings 
bolow, is such, as, if true, ousts the in- 
ferior court of its jurisdiction, (as where 
the party sets up a modus in answer to 
a suit for tithes,) although there has 
been an interlocutory sentence in favour 
of the parson, and on an appeal that 
sentence has been confirmed and costs 



awarded, the party sued may have a 
prohibition both to the original court, 
and to the court of appeal, to stay 
execution for the costs. Darhy v, 
Cosais, B. R. H. 27 Geo, 3. 1 T. Rep. 
552 [f]. 

CrJ B. R.M. 5 W. and M. 1 Salk. 
392. Vide Eddie y . Davidson, T. 21 
Geo, 3. infra, 650. 

(5) lRoll.Abr.b54,.K.S. 



[f] For a statement of the law on 
this subject, see the case of Goidd v. 
Gapper, 5 East. 345, where the. deci- 
sions are very fully detailed. It was 
there determined that when an infe- 
rior court has tried and decided a 
matter contrary to the principles and 
course of the.dommon law, (as by the 



misconstruction *of an act of parlia- 
ment) the superior courts will grant 
a prohibition after sentence; although 
the original subject of the suit was 
within the jurisdiction of the inferior 
court, and the matter so wrongly de« 
cided arose incidentally. 
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under the attackment, the defendant would be still account- 
able for it to the creditors of tVooldridge, Neither Wool" 
dridge nor Kelly themselves could sue the defendant for it. 
This is the only remedy in the defendant's power. False 
judgment will not lie^ because the city court is a court of re- 
cord ; nor audita querelu, because nodiinc new has happened ; 
nor a writ of error, because there is nothmg erroneous on the 
face of the record. 

Lord Mansfield, — I think it impossible that this case 
can be within the custom ; but the difficulty is, diat you are 
too late. The objection is not to the judgment, but to the 
verdict. The allegation is, " You have money of JVooldridge 
'^ and Kelly in your hands." The defendant answers^ " I 
have none.* The fact is foimd against him, and there is no 
bill of exceptions, nor special verdict. Inferior courts cannot 
grant a new trial. Nothing appears on the face of the pro- 
ceedings to ground a prohibition. If the custom had never 
been certified, the suggestion might have stated the process 
merely as contrary to the common law, and then the defend- 
ant might have set forth the custom in answer to the sugges- 
tion, by which means tlie defence might perhaps have been 
got at ; but, as the custom has been certified^ we must take 
notice of it [14]. We cannot have it certified over again. 
The defendant should have pleaded otherwise, which would 
have prevented any mistake or trick at the trial. Do the 
plaintiffs insist on retaining the judgment below? There 
must be some way of getting at the defence, though there are 
difficulties in the mode now attempted. Let the cause stand 
over till the plaintiffs* answer can be known. 

This day^ his Lordship being informed that the parties 
could not agree, he delivered the opinion of the court, that 
they must take notice of the custom, as it had been certified, 
and that the objection, being on a matter of fact which did 
not appear on the proceedings, the prohibition could not be 
granted. 

The rule discharged [t96]. 
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[14] In Argyk v. Hunt, the court 
said, they could not judicially take no- 
tice of the custom in London, for an 
action to lie for the word " whore" 
— That custom, therefore, has proba- 
bly never been certified by the re- 
corder [t 95]. 



[t 96] In a case of Stainton if wifi 
v. Jones, which came on for trial, be- 
fore Lord Mansfield, at the Sittings 
after M 23 Geo, 3. at Guildhall, in an 
action on the custom of London, for 
calling Stainton's wife a whore, the 
plaintilTs were nonsuited, not being able 

to 



[fpS] With regard to foreign at- 
tachments, vide Fisker v. Lane, C, B, 
T. 12 Geo. 3. 9 Blackst. 834. ^WUs. 



297. & Tamm, toidow, v. JFilliam4r 
another, B. R. T. 22 Geo. 3. & T. 23 
Geo. 3. 
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to prove the custom to 
cart whores in London. 
A book from the Town- 
Clerk's office was pro- 
duced, but it contained 
no account of such cus- 
tom. Lord Mansfield 
said, he could not take notice of the 
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custom unless proved. It was stated, 
on that occasion, thai the custom had 
never been proved in such a manner 
as to maintain an action in Westmith 
ster Hall: that, in the city court, the 
action is maintained, because they 
take notice of their own customs with* 
out proof. , 
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97th April. 

An attorney !• 
not subject' to 
tbcjoriidictioii 
pf the eoonty 
court of Mut' 



Wiltshire against Lloyd. 

A CTION of assumpsit; verdict for the plaintiff, \iith only 
-^^ 175. damages; after vt^hich^ the defendant^ whoi/i^as an 
attorney, obtained a rule to shew cause, why it should not be 
suggested on the roU^ that he resided in Middlesex at the 
time of the action brought, and was liable to be summoned to 
die county court, in order to entitle himself to double costs 
against die plaintiff ('f^ 

The case was argued on Thursday, the 20di of Aprils by 
Peckham, and Mingay, for the plamuff, and Cowper, and 
Runnif^ton, for the defendant. 

The arguments against the rule were to die following ef- 
fect : The privilege of an attorney is not for his personal ad- 
vantage, but that of his clients, to whom it might be incon- 
venient, if he were liable to be taken from his attendance on 
dieir business, to answer in other courts. The act establish- 
ing the summary jurisdiction of Ae^^iddlesex county court 
could not mean to affect this privilege [16]. This is manifest 
from the acts relating to the Court of Conscience for West- 
minster, established in the same yeax(u), for, it being 
thought expedient that attorneys and solicitors should be liable 
to be sued in that court^ a particular statute, subsequent to 
the act establishing the court ('t?^, was necessary to extend the 
jurisdiction to them [1 6]. But the question has already been 
solemnly decided, by the court of Common Pleas, on a de- 
murrer, in the case of Gardner v. Jessop (w). 

On 



ft) 23 Geo. 2. c. 34. § ig. 

[15] By §4. of 23 Geo. 2. c. 33.no 
person is liable to be summoned to the 
county court, as new modelled, who 
was not so before, nor is the court to 
hold plea of any action, cause, or suit, 
which it could not have held plea of 
formerly by plaint. 

(u) By 23 Geo. 2. c, 27- 



CvJ 24 Geo. 2. c. 42. 

[l6] It is observable, however, that 
the preamble of 24 Geo, 2. c. 42. only 
says, " Whereas doubts have arisen 

whether attorneys and solicitors are 

subject to the processes of the said 
" court." 

CioJ M. 30 Geo. 2. 2 JVUs. 42. . 



<( 
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On die other side, they relied on a subsequent case, in diis 1 780. 
court, viz. Silk v. Bennett (x), where an attorney having been ^j- -,^ 
sued in the city Court of Conscience ("y^, and having served Wiltshikb 
the commissioners with a writ of privilege, they persbted in against 
proceeding against him, upon which he moved for an attach- Llotd« 
ment ; but it was denied by the coiut, on the ground, that the 
city court had a mixed jurisdiction, equitabk as well as l^al, 
and privilege does not extend to courts of canity. So the 
court of Middlesex^ it was said, has an equitable jurisdiction^ 
being directed by the express words of the statute, to make 
'^ such order or decree as shall seem to be just and agreeable 
*' to equity and good conscience (z)*' At any rate, they said, 
the suggestion would not be conclusive. 

Lord Mansfield said, there seemed to be a contradiction 
between the two cases. He read die Master's note of that 
of Silk v. Bennett f which agreed with Sir James Burrow^B 
report. 

The court took time to consider, and, fliis day, their opi- 
nion was delivered, by Lord Mansfibld, as follows : 

Lord Mansfield, — We havejspoken to the Judges of the 
court of Common Pleas, and find, that it was decided by the 
case in that court, that an attorney is not liable to be sued in 
the Middlesex Court of Conscience. Therefore the suggestion 
(Cannot be allowed. 

The rule dischafged (a) [f 97]. 



fxj M. 5 Geo, 3. 3 Burr. 1583. 

fy) Established by 3 Jac. 1. c. 15. 
Vide WooUey v. Cloutman.M. 20 G. 3. 
supra^ p. 244. 

Cz) 23 Geo. 2. c. 33. § 1. There 
are similar words in the Westminster 
act, 23 G. 2. c. 27. §1. 

faj Vide Wase v. Wyburd, M. 20. 
fir. 3. snpra, p. 246* and Ailwdj v. 



JBf/rroTM, M. 20 Geo. 3. wpra^ p. 
263. 

[t 97] In Hussey Sf another v. Jor* 
dan, B. R. T. 25 Geo. 3, it was deter* 
mined, that, where the plaintiff is an 
attorney, the defendant is not entitled 
to the benefit of 23 Geo. 2. c. 33. 
though resident within the jurisdiction 
of the county court [v]. 



[f] Semb. contra Tagg v. Madan, 3. c. 104. (court of conscience act) ; 

1 B. 4* P. 629. In Board v. Parker, though attornies defendants are specie 

7 Eajtt. 48. it was held that attornies fically made liable, 
plaintiffs are not within 39 and 40 &• 
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Friday, 28th 

The condition of 
a bond being, 
•« to render a 
•• fair, just, and 
** f^Ject aceouni, 
«* iH writings of 
•• all sums re- 
•« c«ved," if 
the oblif(or 
Beglect to pay 
9oer Buch turns, 
he is guilty of a 
breach of the 
condition. 
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Bache and Others against Proctor. 

ACTION on a bond, with a penalty of £9000. By ih^ 
condition^ (reciting that A. had been appointed treasorer 
to die poor of the parish of B.) it was declared^ that, if A. 
from time to time, and at all times, while he continued in that 
office, should and did render to the plaintiffs^ a true, just, and 
petfect account f in writin^y of all and every sum and stuns of 
money that he should receive for the relief and maintenance of 
tlie poor of the said pluish, the bond should be void. — ^llie 
defendant having prayed oyer, and set forth die condition as 
above, pleaded; 1. Non est factum; 2. That ^^ did from 
time to time, and at all times, while he continued in the 
office, render to the plaintiffs, a true, just, and perfect acconiity 
in writing, of all and every sum and sums, ifc ; 5. Another 
plea, not differing materially from ike second. The plainitifli 
replied to the second plea, that the last account in writing 
given and rendered hy A. (as treasurer to the said trustees,) 
to the plaintiffs, was on the 11th of August' 1778, that on 
that account, there appeared to be due from A. as such trea- 
surer, to the plaintiffs, £2.76 6s. 5|d ; that he was after- 
wards requested to render and pay that sum to them, accord- 
ing to the form and effect of thb said condition, which he 
wholly neglected and refused to do, and that the same still 
remained due ; ^^ And so the said plaintiffs say, that the said 
'^ A. did not, from time to time, ^c. render to die plaintiffit, 
*^ a true, just, and perfect account, in writing, of all and 
<' every sum and sums of money, 8^c, according to die condi« 
tion of die said writing obligatory, in manner and form as 
the said defendant hath above alleged.'* The replication to 
the third plea was nearly of the same purport, only concluding, 
And so the said plaintiffs say, that the said A, did not ren- 
der a true, just, and perfect account of all and every sum 
*' and sums of money, ^c." without saying ^^ account in tvrit- 
*' ing/^ — ^The defendant demurred to the replication to the 
second plea, and shewed for cause ; 1 . That the rendering and 
paying the sum so supposed to be due, was not a matter re- 
quired by the condition, nor was the refusal of payment a 
breach of the condition ; 2. That the plainti£& attempted to 
put in issue, that the said refusal was a breach of the condi- 
tion, and that therefore u4, by such refusal, had not from time 
to dme, 4rc- rendered the account in writing in the replication 
stated, according to the condition ; 3. That the plaintiffs did 
by the replication shew, that the condition was not broken, and 
did not avoid or deny the matter of the plea ; 4. Tliat they 

had 
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had attempted to put in issue matters not in controversy be- 1 7 SO 
tween the defendant and them; 5. That the said replication 
was ai^umentative and inconclusive. — ^Tlien a demurrer^ and 
die same causes shewn^ to the replication to the third plea. 

Davenport, for the defendant, insisted on the strict letter 
of die condition, and that the non-payment and refusal was 
not a breach of the stipulation to render an account in writ- [ 364 } 
ing ; that these were two distinct things ; the rendering an 
account being a preliminary step, to enable the plaintiffs to 
discover exactly what was due, in order that they might know 
what to call for, when they should require payment. 

Baldwitiy for the plaintiff, was stopped by Lord Mans- 
field, who said, it was clearly the intention of the parties, 
*and tlie fair construction of the condition, that the mon^ 
should be paid by A. or, in his defieittlt, by the defendant*' 

BuLLER, Justice, resembled the-case to one in the Com-* 
mon Pleas, where the condition of a bond was, that it should 
be void, if the obligor did not pay, and performance being 
pleaded on the ground of the literal expression, the court held^ 
that the palpable mistake of a word slKHild not defeat die true 
intention of die parties. Here, he said, it never could be 
meant, that so large a penalty should be taken merely to en- 
force die making out a paper of items and figures. 

Judgment for the plaintiffs. 



Devsnegs against Dalby. 



Friday^ UOk 
Apt'dm 



an- 



THIS was a rule obtained' by Davenport, to shew cause, if « party it 
why proceedii^ should tot beset aiside, for irregularity. *^/^*nt* ^ 
The irregularity was, that die defendant had been taken, at « hiii ^S^kU^ 
fVimbleton, in Surry, on a bill of Middlesex. The applica- f"* JJlti^tJ^^' 
don was made before the tithe to plead was out. One ground J^^7for inesu* 
for the rule was, diat die revenue would suffer, if such a prac- i*"^- 
dee were to obtain. 

Baldwin now shewed cause, and said the court would not 
interfere, nor examine narrowly into the boundaries of coun- 
ties, and that an attempt of a like sort widi the present had 
been unsuccessful lately, in a case where a defendant was 
taken in GUmcestershire on a writ for Worcestershire. 
' BuLLER, Justice, — In that case, the writ must have been 
4 latitat, in either count}'. Here^ there should have been a 
difference in the form of the vmt. A bill of Middlesex can- 
Ibot run over all England. , Such a practice would put 
an end to the writ of latitat ; and if any notion has prevailed, 

diat 
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1780. ^^ ^ ^^ ^^ proceeding ia regular^ it ought to be contra* 
dieted. 

The rule made absolute (^[<K>*]« 

(•) BulUr^ Justice, was absent all [<&•] S. P. Borman v. Beilamjf, B* 
the femainder of the term after this R.E. 26 Geo. 3. 1 Term JUp. 187* 
4q^ha«iiBg gone toBc^ifor hishealth. 
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Several ovnen 
of different 
ftbipt having 
entered into a 
bond t« a trustee; 



T%EBT on a bond widi £500 penalty. The condition wtf 
*^ set forth by the defendant, and it thereby appeared^-* 
^^^ That he and several other persons, being owners or part- 
Smiingtheni-^* owncrs of different ships in the coal-trade^ had entered into an 
•dyes and thdf agreement, by which they promised and agjreed each with the 
^Jf^l^h?' odier, and the heirs, executors, and administrators of eadi 
to a certain odier, diat if, at any time within three yean, any of these 
Sfttefr shi^^ different ships (being employed m tl^e coal-trade) should be 
•hoaid be lost, ' taken, sunk, burnt, or destroyed by an enemy, the other co* 
k^i^*i^*hu* obligors should, the better to enable the owner or owners of 
ship and ibe such ship to sustaiu the loss, pay the sum of £500, or, if the 
iSr^the^thert^ said ship should be ransomed for less, the ransom-money, to 
arc not liable the owucr or owuers, (by name and without adding *^ and their 
^te^^^^ " ^^g^^f') ^^ ^® ^^V? so taken or lost; such co-obligors 
bat fold (toge- Contributing thereto in equal shares, for each ship ; — And die 
^^hU'**tefwi *^*^tion was, that the obligors, and each of them, and their 
in?he agmmcnt hcirs, executors, and administrators, and every of them, under 
of iadenuuty. (be penalty of ^500 to be paid to jiyres as general trustee for 

all, should perform and keep die agreement.— -The defendant 
then pleaded, that one Douglass, one of die co-obligors, and 
sole owner of one of the ships, called the MillhaU, had sold, as* 
signed, transferred and disposed of his ship, and all his ru^t, 
title, and interest therein, after the date of die bond, to fvard 
and Whitej and that he had, from the time of such sale and 
assignment^ ceased to have any right, property, or interest in 
the ship ; that none of the other ships had been taken, sunk, 
burnt, or destroyed ; that the defendant had kept and per- 
formed the agreement widi the owners of the other ships; 
that, from die time of the date of the bond, until die sale of 
Douglass*^ ship, and while Douglass had any interest in her, 
she had not been taken, sank, burnt, or destroyed, and tfaaL 
during all that time, the defendant had kept and performed 
the agreement with Douglass. — ^The plamtiff demurred gene^ 
rally. 

CowpCTp 
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CozppeTf for the plamtiff, stated, that this was in the nature 
of a mutual insurance, and contended, that the transfer of the 
property in Douglasses ship did not make her cease to be an 
object of the insurance. The action, he said^ was properly 
brought, because the plaintiff was trustee for all, and would 
be answerable to the person whose ship was taken or lost for 
the proportion of the £500 he should recover from the other 
obligors. The parties had covenanted for themselves and their 
assigns ; Douglass or his assign would be liable if any of the 
other ships were lost ; and the indemnity must be reciprocal. 
The case was the esme widi tliat of a common policy, where 
if the ship and policy are assigned, the underwriters continue 
liable to uidemmfy. 

Baldwiuy on the odier side, insisted, that tfie agreement 
appeared to have been dictated by mutual personal confidence 
in the skill and care of the different owners and masters who 
had joined in it. If a ship, insured under a common policy, 
is assigned without the policy, the ship is not protected in the 
possession of the assignee, and, here, it does not appear that 
there was any assignment of the agreement. Douglass con« 
tinues liable if the other ships are lost, because he is bound 
personally J in the same maimer as an original lessor is, after 
the assignment of his lease ; but, as the agreement is not as* 
nigned, Douglass, cannot sustain any damage by the loss of 
the ship sold, and therefore he can have no claim to an in- 
demnity. 

Lord Mansfield, — There is no difficulty here, as to the 
form of the action, b^ause the bond is made to a trustee. 
But, if the agreement was transferred, we have not the whole 
case upon the record. If the ship was sold without an assign* 
ment of this agreement, Douglass had the value independent 
of the agreement, and therefore it remains a mere wager with 
respect to him. You ought to have replied the fact, if 
Douglass really assigned die agreement, and was damnified 
by the assignee calling upon lum for the benefit of it [17] [f]. 

Corcper had leave to withdraw the demurrer, and reply, on 
payment of costs. 




Atres 
against 

VViLsoir. 

1386] 



[iV] Vide Reed v, Colty B. R, T. 4 
Geo, 3. S Burr, 1512. where, in an 
action on the case on articles some- 
what similar to the agreement here, 
the defendant having pleaded that the 
plaintifif had parted with his ship; the 
plaintiff replied, that he had agreed 



with the purchaser to pay him ^500 if 
the ship was lost'within three months, 
and therefore was interested. The de^ 
fendant demurred; but the court gave 
judgment for the plaintiff, because he 
continued interested in consequence of 
his agreement with the purchaser. 



[f] a marine policy may be trans- '^ permit the action to be brought bf 

ferred : " Though a chose in action ** trustees/' Per Ashhurst, J* in D^ 

'* cannot in law be assigned, yet in /aney v« Stoddart, ^ T* R* 3S« 
'' equity ii may; tbc^fbre we will 
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It If an tiiTari* 
able mle not to 
gnAt an infor* 
mation for a 
libel, without 
Ml excirfpatory 
affidarit, unless 
vliere the party 
ia>eUed is a))foad 
at a great dis- 
tance, or the 
•object matter 
€»f the charge is 
gfneral imputa- 
tion, or an accu« 
aation of crimi« 
sal language 
held in jparlia- 
«ie&t(F]. 



The King against Haswell — ^and the Same 
against Bate on the Prosecution of the Duke 
of Richmond. 

(\^ Monday y the ^th of Aprils Peckham obtwied a nile 
^^ to shew cause, why an information should not be filed 
against Haswell^ as printer of the newspaper called the Mam' 
ing Pott of tlie 25th February 1780, for a libel inserted in 
that paper. The libel was in the form of queries addressed 
to the prosecutor. It imputed to him a variety of treasonable 
practices and designs ; ^nd accused him, among other thingSp 
of havii^i in his speeches in the House of Ijords, opposed 
the increase of the military strength of the kingdom, in order, 
by preventing such increase, to facilita^ a descent in tfaii 
Country by the French ; charging him also with having con* 
veyed mtelligence to the ministers of France. The rule was 
granted on a joint affidavit of the Duke and another person* 
The Duke swore that he believed himself to be the person 
meant in the libel, and that it containedya/^e, scandalous and 
malicious aspersions, and insinuations against him. Tlie 
other deponent spoke to the fact of having bought the paper 
containing the libel at Hasweirs shop. 

On the Friday following, the 28th of Aprily Dttwiing 
moved for a like rule against Bate, as the publisher, upon 
the same affidavit, accompanied by another from Hasweli, in 
which he swore, that the libel was brought to his shop in 
manuscript, without any name to it ; that he sent it to JSa/e, 
who was the editor, or conductor of the newspaper, and diat 
Bate sent it back next day, amoi^ others papers for puUica- 
lion. 

Lord Mansfield now said, he was aware of an objec- 
tion to which this application, as well as that against Hasiellf 
was liable. The prosecutor, in his affidavit, had not qpecH 
fically denied the particular charges contained in the libel, and 
this was, in general, expected by the court, before they would 
interpose by' way of uiformation. But his Lordsh^ said, it 
had occurred to him, that the nature of this libel viras such, 
that it might perhaps be an exception to the general rule. It 

contained 



{f] So where a motion was made 
•gainst a magistrate for gross miscon- 
duct and improperly convicting a man 
of killing a kare, it was refused be- 



cause there was no affidavit of the pro* 
sccutor denying the fact of which he 
had been convicted. R* v. W^ebiter^ 
5 T. R. 3Sa. 
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contained, besides allegations of particular acts of a very foul 1780. 
and treasonable natin'e, general charges of treason, and also t , _ , ^^-^_f 
imputations of treasonable language held by the prosecutor in The Kixa 
the debates in the House of Lords. T4iat as to what was sup- against 
posed to have been said by his Grace in parliament, it cer- Haswell 
tainly was unnecessary to answer that by affidavit, because and Bate. 
what passes there can be questioned no where else [18], [ 388 ] 
and general imputations did not seem to fall within the 
rule which requires a denial of the facts charged. His 
Lordship, however, added, that, if there should be a diiler- 
ence of opinion c^ this subject, the defect, which was only in 
point of form, might easily be cured by a supplemental affi- 
davit. 

WiLLES, Justicey (after expressing his very high esteem 
for the character of the prpsecutor, an^ his bejief that no man 
was more incapable of the crimes charged upon him in this 
libel,) said, he did not well see how the court could make any 
distinction between him and the lowest individual.— This ob- 
servation had a reference to some topics which had been 
urged at the bar in support of the application. — If the rule 
were general, he thought it ought to be adhered to in this 
case, and no instance had been stated where it had been dis- 
pensed with. 

Dunning, .upon this, mentioned, that, in the late case of 
Hex v. Miles (c)y the court had said, the rule was not uni- 
versaL He recollected three instances where informations 
had been refused, for want of an express denial of tlie specific 
charge, but they were all very distinguishable from the pre- -.. 
sent case. In one of them, which happened during his early 
attendance on the court, the libel accused the prosecutor of 
being the author of a certain number of the news-paper called 
the London Evening Post, Foster, Justice, said, the im- 
putation was a very gross libel, but there being great reason 
to think it was true, and there being no denial of it upon 
oath, the court refused the information. The second instance 
was in the case of General Plaistow, who was accused of va- 
rious specific and circumstantial acts of fraud and svrindlin^ ; 
znAy although the charges were easily to be contradicted, he 
did not choose to deny them. The third was the case of 
Miles, There the prosecutor had taken upon himself to deny 
the specific charges, and had not done it in a complete and 
explicit manner. On the other hand, he remembered /ko 
cases, both of them recent, where a denial of the particular 
charge had not been insisted on. In the one, the libel imputed 

sodomitical 

[18] Bill of Rights, 1 W. Sf M, " questioned in any court or place 

sess, 2. c. 2^ § 1 . art, Q. f * The free- ** out of parliament." 
•* dom of speech and debates in parlia- fcj Supra, iH. 20 Geo, 3. p, 2S4. 
** ment ought not to be impeached or 

Vol. 1. £ £ 
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sodomitical practices to a Captain Nfc/20/s. In the other^ the 
charge was against Lady Chambers, the wife of one of the 
East- India Judges, acaisiiig her of adultery. In both those 
cases, the rule had been dispensed with ; because the parties 
accused were abroad at so great a distance; but he, also con* 
ceived that an affidavit was not required, when the court, from 
their knowledge of the prosecutor, or from general notorietyi 
were satisfied of his innocence. 

AsHHURST, Justice, said, he had always understood the 
rule to be general. If it was, the rank of the prosecutor, 
however eminent, could make no difference. In the two in- 
stances mentioned by Dufiniitg, there was an impossibility 
that the party accused should make an affidavit, but when that 
was not tlie case, if the court were to break through the rule 
on some occasions, they would throw an imputation on the 
character of every person from whom they should require an 
affidavit, llie court was not to know men, and could only 
act on what came before them. 

BuLLER, Justice, ol)served, that the power of granti^ 
informations is discretionary^ but he thought there ought, ia 
all such cases, to be certain general rules to guide tlie court 
in exercising their discretion. I'oo much latitude was veiy 
dangerous, and the original propriety of a rule was of lets 
importance than the strict adherence to it, if it was establish- 
ed. But, as part of tliis libel contained cliarges which die 
Duke certainly was not bound to^ answer, perhaps it m^t be 
proper to grant the rule as prayed, and the prosecutor might 
make it absolute onli/ as to that part. 

Lord Mansfield seemed to concur with Buller, Juf- 
iice, in that idea, and Willes, Judice, thought the word 
^^falsei^ in the Duke's affidavit, a sufficient denial to ground 
a rule to shew cause. The rule was granted. 

Immediately afterwards, Peckham moved to make the rule 
absolute against Haswell, Lord Mansfield asked, if tliey 
meant to proceed against their own witness. The motion 
was persisted in, and tlie rule made absolute. 

On Saturday, the 29th of April, Lee acquainted die 
court, that the Duke had made an affidavit, expressly denying 
all the specific charges in the libel, except what related to 
\m conduct in parliament. This affidavit was put in^ and 
was an exact echo, (with negative woi^ds,) of die terms of tht 
libel. 

Lord Mansfield said, the court had considered the point 
very fully, and had had a great deal of conversation upon i^ 
and the result was, that the rule was invariable. That ii 
would be extremely dangerous if it were not so. 'Ilie disdnc* 
tion hinted by Dunning the day before could not be admitted, 
for how could the coiurt entertain suspicions against one man 
more than another i 

J>unm% 
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Dunning read a note of a case of Rex v. Jennison, in if . 1 780, 
13 Geo, 3. where the libel contained an accusation of sodomy ^^_^ ^_^^ 
against \jorA Arnnthl ; and Lord Mansfield, and Aston, ^\^^ King 
Justkey held, that, as the charge was only general, it did not against 
require to be answered by a8idavit['^]. Aston, Jitstice, Haswt^ll 
also said, that it would be extraordinary if it were neces- and Bats. 
sary to deny the charge, when its being true could not justify 
the defendant. That, if false, it was an abominable ca- 
lumny^ if true the defendant ought to have preferred an in- 
dictment. 

Lord Mansfield then added, (as he had stated before,) 
that it had struck him, that the subject matter might make an 
exception, for it would be absurd, for instance, to require of 
a prosecutor to swear, that he was not a traitor or a thief. He 
said, the court had looked into the proceedings in the case of 
Lady ChamherSy and it appeared, that, there,, the party ap- 
plying for the information, (who was a thu-d person,) had gone 
as far as the nature of the case permitted, by swearing to let- 
ters and intelligence from the Cape of Good Hope, where the 
scene of the imputed offence was laid, uiconsistent with the 
allegations in the libel. 

I'his day, cause was shewn by Bearcroftf Howorth, and 
Anstruther. — ^^Fhey produced a joint affidavit of the defendant 
and several other persons, tending to contracdict that of Has^ 
well, whose testimony was also objected to^ on the ground of 
his being an accomplice. 

In answer to this^ it was insisted, by Dunning, and Lee, 
that, in this case, (of a misdemeanor,) he would be a compe- 
tent witness at the trial ; and Lee said, he never knew but of 
one instance where this had been controverted, and then the 
objection had been laughed at, and over-ruled. It was also 
contended, that, even if Bate's affidavit had contained a direct 
and unequivocal denial of his being the publisher, that would 
not be a conclusive reason for refusing the information. 

Lord Mansfield stopped Peckham from going on, on 
.the same side. 

Lord Mansfield,— <after observing particularly on the 
affidavits,) — Wherever a strong probable ground is laid, the 
court will grant an information, if the subject-matter is fit for 
that mode of prosecution : and tliere never was a fitter subject [ 391 J 
than the present. 

The rule made absolute [19]« 

l^^] Thus in Easter Term, 30 Geo. that if he should succeed in obtaining 

3. the Duke of ^t/tol having applied an act, then depending in parliament, 

for an information against the printer it would occasion a revolt; the Court 

of a newspaper, for a libellous para- held, that no affidavit from the DukQ 

graph in his paper, stating that the was necessary. 

Duke and his family were held in such [19] The inibnnation was tried at 

general abhorrencei in the Isle of Man, the ensubg Sittings for Middlesex, be« 

S E 2 fox% 
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fore Bul/er, Justice, 
when the defendant was 
convicted, Haswell be- 
ing one of the principal 
witnesses against him. 
He was broupiht up for 
judgment in T. 21 Geo. 
3, and sentenced to an imprisonment 



The Kino 

against 
Haswell 
and Bate. 



of twelve months in the King*s Bend 
prison. The judgment was delayed 
till that tcnrxy because the prison was 
not till then sufficiently repaired to 
admit of prisoners, after the devasta- 
tion committed by the rioters in June 
1780. 



Friday, 5th 
lAzy. 



The King agauist the Inhabitants of 

WiNCHCOMB. 



A militia-man 
being hired for 
a year, with an 
express excep- 
tion that he 
shall \ic absent 
•n duty for the 
month, and» 
in lieu thereof, 
serve a month, 
over the year, 
gains a sctllc- 
m'''nt withont 
serving the a(idi< 
tional month. 



TO ULE to shew cause, why an order of the coart of quarter- 
-*-*' sessions for Gloucestershire should not be quashed. The 
special case stated as follows : 
' llie pauper hired himself in the parish of Chipping Nor- 
ton, five weeks before Michael/nasy for a year, and, at the 
time of the hiring, it was agreed between him and his master, 
that his wages should be paid weekly, at eight shillings per 
week, and that, being a ballottcd man in the militia, he should 
be absent for the month, and, in lieu of that month, should 
• serve anotlier at the end of the year. He was accordingly ab- 
sent thirty days in the militia, and then returned to his service, 
but he only continued three weeks of tlie month which was 
agreed to be served in lieu of the month he was absent in the 
militia, leaving his master a fortnight before Michaelmas. He 
expressly swore, that he did not serve his master a year by 
One week. — ^Two justices had removed him from Winchcomb 
to Chipping Norton, and their order was quashed by the ses- 
sions. 

On Wednesday f the 3d of MWy, Bearcroft, and Cliffords 
argued in support of the order of sessions, and contended, 1. 
that there was no hiringy nor, 2. any service for a year, at 
Chipping Norton, — 1. The exception was part of the original 
contract. There was to be an interval, and tlien the pauper 
was to come and serve in the ensuing t^velvemonth as much 
more as, pieced to the former service, would make up a year; 
but a hiring under tlie statute must be for a wl^ole year, with- 
out any interruption foreseen and stipulated for at the time of 
the agreement, as was determined in the case of Rex v. 
Bishop's Hatjield (d). Indeed the present case was more 
properly to be considered as a hiring by the week. — 2. Here 

was 



(dj H. 31 G€o. 2. Burr. Settl. Cases, No. 141. 
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was plainly no service for a year. In Rex. v. Castlechurch(e), 1780. 
it was laid down by Lord Hardwicke, that the act of 8 ^' 9 L^-y-i^ ' 
IVill, 3. c. 30. requiring a year's continuance m the same ser- The King 
vice, is to be construed strictly, being an explanatory law, and against 
in all the cases where different services have been tacked toge- Wixcii- 
ther to make up the year, there has been no interval of time comb. 
between them. Tliis case differs from tliat of Rex, v. IVes- 
ferlei'gk (f), which was determined on the ground that the 
hiring was conditional ; there, by the agreement, it was un- 
certain whether tlie pauper would be absent or not ; if he was, 
his place was to be filled up by SLUothetf £^ quijacit per aliu7n, 
Jacit per se, 

Dunmngy and Poole, on the other side, contended, that, 
if there had been no agreement about the pauper's service in 
the militia, and the hiring had been, in general terms, for a ^ 
year, he would have gained a settlement although he had been 
called out, and had been absent a month on militia duty. If 
a contrary doctrine were to prevail, militia-men would be in a 
worse situation, and less capable of gaining settlements, than 
the rest of the King's subjects, which the legislature certainly 
never intended. This Was the principle of tlie determination 
in Rex v. Westerleigh, ^fhe reason for the exception there, 
and in the present case, was the same ; and here, if the militia 
had not been called out, there would have been no interval of 
absence. The anxiety of the parties to guard against an event 
which required no provision to be made for it, could not mike 
any diflference in the law of the case. 

Lord Mansfield, — I have no doubt that if this had been 
a common hiring for a year, and the pauper had served one 
month in tlie militia, and only eleven with his master, he 
would have gained a settlement. Tlie master could not have 
refused his consent to his serving in the militia. The only 
question is, whether the particular agreement in this case does 
not make the additional month a part of the year. It is a great , 

nicety, and we will think of it. 

His Lordship, this day, delivered the opinion of the court. • 

Lord Mansfield, — ^There is in this case a hiring for a 
year, and there is also a service for a year, if it were not for 
the month's absence in the militia. A service must be for a [ 393 ] 
continuation, without interruption, or adding together broken 
pieces to make up the year. But here the agreement as to the 
absence for a month, in the militia, was only what would have 
been implied, and what the master must have consented to. 
The year was completed five weeks before Michaelmas^ and 
the additional monUi agreed foV was only in the nature of a 

compensatioii 

(f) M. 9 Geo. 2. Burr. Settl. Cases. (f) M. UGeo,3.Burr. Scitl. Cascs^ 
No. 20. No. 234. 
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compensation for the want of the pauper's service while ab« 
sent in the militia, and equivalent to a deduction of so much 
wages. This case, if not the same, is very like that of H'es^ 
terleigh [f 1 J. The court ought to lean in fetvour of settle- 
ments, and die bad consequences would be very extensive, if 
we were to determine, that a man should lose his settlement 
by serving his country in the militia. We are all of opinion, 
that this was a good settlement [k 2]. 

ITie order of sessions quashed, and the order 
of the two justices confirmed. 



Friday, 5Ui 
May. 

By an express 
af^reemenl the 
obligee of a bond 
to secure an an- 
nuity, may voave 
the forfeiture for 
non-payment on 
the day, lo as to 
be entitled to re- 
corer against the 
obligor, although 
be luks been dis- 
charged under an 
insolvent debt- 
or's actbtHween 
the time of the 
forfeiture and the 
fciioA brought* 



Webster against Bannister. 

npHIS case, which came before the court at diffisrent dmcs, 
-■- and in various shapes, was finally disposed of tliis day. 
As it was often cited in other cases during the period I have 
undertaken to report, I have thought it might be proper 
to state the substance of the pleadings, and the different 
proceedings, although I cannot give an account of the 
arguments of the counsel, and the court, on the principal 
motion, from my own notes^ having be^n absent when it 
came on. 

Hie case was, an action of debt on a bond — Plea, That 
the plaintiff ought not to have any execution against the per- 
son, or personal estate, of the defendartt, except money in the 
funds, or moneu lent upon real securitj/ only (g), beoiuse he 
says that the debt in the declaration mentioned was contracted 
or due before the 22d of January 1776, mentioned in a cer- 
tain act of parliament, entitled, '' An act for the relief of 
*' insolvent debtors, SfcJ^ (l6 Geo, 3. c. 38.) and that he was, 
before the Ist of January 1776^ arrested^ and in actual cus- 
tody, 

(g) l6 Geo. 3. c. 38. § 41. Stated supra, p. gg. 



[p l] This case, and that of il. v. 
Wcsterleigh, seem to be two insulated 
cases. In the case of R. v. Over, I 
East. 599. it was held that the K!scr- 
vation of two days out of every half- 
year made by a pensioner of the East- 
India Company for the purpose of re- 
ceiving his pension, prevented him from 
gaining a settlement by service under 
the hihag. The decision of the prin« 



cipal case is there put on the ground 
that the law would have compelled 
the master to permit the absence in the 
roilida, without any stipulation. The 
judges in many modern cases have 
disclaimed the principle of leaning in 
favor of a settlement in one parish ra- 
ther than another. 

[f 2j See R. v. Birmingham^ mpri 
333. 
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tody, that he surrendered himself in discharge of his bail^ 1780 
and was thereupon committed a prisoner to the prison of tlie 
Kind's Bench, before the 20'th of June 1776, and was after- Webster 
wards discharged according to the form of the iaid act, at the acainst 
quarter sessions for Surrey on the 29th of* July 1776, and Bannister. 
this he is ready to verify, wherefore he prays judgment if the •[ 354 ] 
plaintiff ought to have any execution against his person or 
personal estate, except money in the funds, or money lent 
upon real security only. — llie Replication stated and made 
projert of the condition of the bond — which was, for the 
payment of an annuity of «£30 a year by the defendant, and 
another obligor, to the plaintiff, in quarterly payments, on the 
1 1 th of January, of Aprils of July^ and of October; the first 
payment to be made on the 1 1th of January 1772. — ^The re- 
plication then set forth. That after the 22d of January in the 
plea mentioned, and before the exhibiting the bill of the 
plaintiff, to wit, on tlie 11th of July 1776, £7 IO5. for one 
quarter, and so other quarterly payments, on the 1 1th of Oc" 
tober 1776, the 11th of January 1777, and the 11th of 
April 1717 y became due, and that the defendant had not paid 
them, or any part thereof, on those respective days or at any 
other time, but the whole remained due, " by reason of which 
" premises, the said writing obligatory in the declaration 
" mentioned became forfeited, and the debt and action ac- 
" crued ajhr the 22d of January, 1 776, in the plea men- 
" tioned," and so concluded with a verification. — After this 
replication, there was an entry of judgment on the record, 
for want off a plea in bar to the action, but with stay of exe- 
cution against the person and personal estate, except, Sfc. un- 
til the plea depending between the parties in tliat behalf 
should be determined.— iie/oiwder, That, before the said 
22d of January 1 776, to wit, on the 1 1th of January 1776, 
•£7 10*. for one quarter of the annuity became due, and was 
not paid then, nor at any time since, but still remained due, 
whereby the bond was forfeited, and the said debt, by virtue 
thereof, accrued to the plaintiff before tlie said 22d of Jii- 
nuary, 1776. — Sur-rcjoinder, That true it was that £7 \0s. 
for one quarter became due on the 11th of January 1776, 
but that the plaintiff afterwards, at tlie instance and request 
of the defendant, agreed to give him day of payment of the 
said £7 IO5. until a future day, to wit, till April following, 
and that, on the 18th of April, the said £7 IO5. was duly paid, 
and that, at the time when the plaintiff so gave day of pay- 
ment, he did, at the instance of the defendaiit, wave and* re* 
linquish any forfeiture of the bond which had accrued or 
might accrue to him by reason of the non-payment according r ^q^ -i 
to the condition, and acquitted and discharged the defendant 
from such forfeiture, and all and every debt and debts due 
thereby; and the plaintiff further says, that the defendant, by 

12 E 4 reason 
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1780. reason of the premises, was acauitted and discharged fr&m 

^^^^^^1^^ such forfeiture and debts, — Reoutter, By which, (protesting 
Webster fl^at the sur-rejoinder was not sufficient in law, and protest* 

against ipg also that the defendant never requested the plaintiff to 
Bannister, give such day of pa}inent,) the defendant says, that the 

£7 lOs. in the sur-rejoinder mentioned, was not paid to 
the plaintiff in manner and form, ^c, — Upon this issue was 
.joined. 

Tlie cause was tried before Lord Mansfield, at the Sit- 
tings for Middlesex, in Easter Term, 18 Geo. 3, and a ver- 
dict being found for the plaintiff, a rule was obtained by the 
defendant, for the plaintiff to shew cause, why the judg- 
ment should not be arrested ; which rule was afterwards 
enlarged to M. 19 Geo. 3. when the Solicitor General^ and 
Bower, shewed cause; — Dunning, and Baldwin, tor thede* 
fendant. 

The ground of the motion, (as I have been well informed,) 
was, that, the bond being once forfeited, the debt became ab- 
solute, and could not be again made contingent, by any waver 
of the forfeiture, on the condition of payment at a future 
day; at least il continued absolute till the compliance with 
the condition, which was not till after the insolvency ; there- 
fore the fact of the compliance with the condition after the 
insolvency was immaterial, and the plaintiff should have de- 
murred to the rebutter instead of joining issue on an imma- 
terial fact. Tliat the court therefore ought to award a Re^ 
pleader. 

On the other side it was insisted, that an obligee might 
wave the forfeiture, and thereby prevent the debt from be- 
coming absolute even at law, especially since the statute of 
4 4r 5 Anne, c. 18. The issue, therefore, was not inmiaterial, 
because the debt was to be considered as contingent or not at 
the time of the insolvency, according as the condition was or 
was not afterwards complied with. Or, if the issue was im- 
material, that was no reason why the plaintiff might not have 
judgment, provided enough appeared to entitle him to it on 
any part of tlie record ; for, in such case, all that followed 
would be Te\ected(a), and here the conditional waver ap^ 
peared in the sur-rejoinder, and was not denied, and the 
0ebt was to be looked upon as contingent till a breach 
of the condition, aqd thei-efore w as so at the ^e of the in- 
solvency. 

[ 396 ] BuLLER.^ Justice, asked if it was not a rule, never to grant 

^ repleader wh^ the issue was found against the party tender-^ 

ing 

fqj For this they cited 8 Co. 120. 133. 9 Co. 110. Hob. 56. Si^lk. 173, 
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ing it[p 1]. He said he thought it was^ and that he could I7gO 
find no case of any exception to it. v^*.>^ 

The rule was discharged. Webster 

The defendant when he was arrested in this action, had ap- against 
plied to Aston, Justice, and afterwards to the court, to be Baknister. 
discharged on tiling common bail, and obtained a rule to shew 
cause, but which was, afterwards, discharged. 

In Michaelmas Terra, 19 Geo. 3. a writ of error was 
brought, but bail in error not being justified, a capias ad 
satisfaciendum issued in the ensuing term, the effect of which 
was prevented by a commission of bankruptcy against the 
defendant. The validity of the commission being afterwards 
disputed by the plaintiff and another creditor who opposed 
the allowance of the certificate, the Chancellor directed 
an issue, which was not proceeded upon, and the plaintiff 
having brought a scire facias agamst the original bail, the de* 
fendant surrendered hiihself, and, on a former day in this term, 
obtained a rule to shew cause why he should not be discharged 
out of custody. 

This day, the Solicitor General, and Bower, shewed cause. 
Dunning, and Haworth, for the defendant. 

The ground of ^e application now was, that, although the 
defendant, by imprudently taking issue on an improper fact, 
had failed in his defence to the execution against his person, 
upon the pleadings, yet he was clearly entitled to be discharged 
under the insolvent act. They produced an affidavit denying 
that there ever had been an agreement to wave the forfeiture, 
and said, that no such agreement had been proved at the trial, 
and, if issue had been taken on that fact, it must have been 
found for the defendant. The penalty therefore was a debt 
due at the time of the discharge under the act, and conse- 
quently he was no longer answerable for it, with his person. 

On the other hand, it was insisted, that if there was any 
mistake in the pleadings, it was the defendant's ovm fault, and 
he had never moved for leave to amend. Besides, they said, 
(which was not contradicted on the other side,) that it ap- 
peared at the trial, that a note had been given to the plaintiff 
for the payment both of the quarters due on the 1 1th of J(i- 
nuary 1776, and of that which was to become due on the r ^gj j 
next quarter xlay, and that the plaintiff, by taking this note, 
must be considered as having agreed to give further day of 
payment. ^ 

Lord 



[f 1] S. P. in Kewp v. Crews, \Ld, pleading is not the taking the issuCi 
Raym. I/O. and Taylor v. fFkitehead, but the tendering it. 
infra J4b7. Because the first fault in 
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Lord Mansfield said, he thought the note would ha^e 
been evidence of such an agreement, if issue had been 
Webster joined on that fact, and that there was no doubt but the party 
against might wave the forfeiture, and accept what he was equitably 
Ban MISTER, intitled to. 

Bu L L E R; Justice, absent. 

The rule discharged [2, 1]* 

[51] The case of Terkim v. Keinf' trell v. Hoohe^ H. Ip Gro, 3. svpra,p. 
land was not cited, I believe, in any of 97- and JVylliev. IVilkeSy^l. 21 Geo. S* 
the arguments on this case. Vidt Cot- tnfroy p, 519 [f 2]. 



TTiday,9ai Thc KiNG against Godwin. 

May. 

The court will HTHIS was a rule to shew cause, why an information in the 

ij<rt decide the A nature of quo warranto should not be filed against the 

^tionofacor- defendant, for taking upon himself the office of mayor of the 

porate omcer, if borough of Portsmouth. 

new^oTdoubifui, The material circumstances of the case were diese : By & 

on a rule to shew charter of 3 Car. 1 . the right of electing a mayor in this bo- 

foraTaikm^hi'thc fough is vested in the majority of the aldermen and burgesses. 

Mture of quo The aldermeu are twelve in number, and the mayor must be 

Wheiher~I?a' chosen from among them. He is elected for a year, from 

mayor de facte Michaelmas to Michaelmas, and '^ until one other of the al- 

!^?.!]!f'*r»ki^L " dermen shall be in due manner and form elected and sworn 

mayorof the for- ^^^^ i i /. i 

tneryear, who is '^ mayor of the said borough. ine metliod of electing the 
fetiirningoflicer ^ayor is tilis: A list is prepared of all the aldermen, except 

and IS ent led to , •' i • /v * i^ i i i i * 

lioid over by thc the mayor then in otnce. r.ach elector makes a mark or 
charier till a legal scratch a<:rainst two names in this list, and the two aldermen 

successor IS t_ i i • • r i i • • • 

chocen, can be who have the majority ot such scratches are put m nomination. 
choi*en the thjrd Then the electors ballot for those two, and he who has the 
Aunic 2a §8. majority on the ballot is declared duly elected. The mayor 

is the returning officer on the election of members to serve in 
parliament. 

By the statute of Q Ann. c. QD. § 8. it is enacted, that no 
person who hath been^ or shall be, in any annual office to 
which it belongs to preside at the election, and to make re- 
turn of any member to serve in parliament, shall be capable 
of being chosen into thc same office for tiie year ensuing ; and 
where any such officer is to contuiue for a year, and until some 
Other person shall be chosen and sworn in, if sucn officer shall 

voluntarily 



[r 2] And see Hodgson v. Dell, 7 T.R.97. 



The Kino 

against 
Godwin. 
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voluntarily and unlawfully obstruct and prevent the choosing 17 80. 
another, he is to forfeit ^ 1 00. 

In September 1777, Linzee, " an alderman'' was chosen 
mayor, and served the office till Michaelmas 1778, when 
Blissel " then acting as an alderman'' (h)y was elected to 
succeed him, and sworn into the office. In the mean time, 
an information in the nature of quo warranto having been 
filed against Blissel for exercising the office of an alderman, 
issue was joined in that cause, and, on the trial, a verdict 
found for the crown. Blissel then applied for a new trial, 
but was refused ['29], and judgment of ouster was entered 
against him ; which judgment, on a writ of error in the House 
of Lords, was affirmed. He continued however still to act as 
mayor, and, in September 1779, presided as such, at the 
election of a successor, when Linzee was re-chosen; but, on 
the charter-day for swearing in the new mayor, Linzee did not 
attend, being advised, (as he swore in his affidavit,) that he 
was not duly elected. In consequence of this, Blissel still 
continued to act, till theSlstof October 1779, when the alder- 
men, having given him previous notice, met and amoved him, 

by 



fij These were the words of the 
affidavits of Linzee and others, on 
which the present molion was made. 
Infra, p. 399- Note(k). 

[22] That motion came on in E. 
19 G. 3. (Thursday, 6th May). The 
-cause had been tried at the preceding 
spring Assizes for Hanjpshire, before 
Hotham, Baron. There were six issues, 
but the material one was, whether Blis^ 
set had been duly elected an alderman; 
and this, with three oihers, was found 
against him. One of the points on the 
motion for a new trial was this: In 
1778, Blissel and one Pike were put in 
nomination at an election of aldermen. 
The assembly consisted of the mayor, 
(Linzee,) and three aldermen ; Pi/iC 
was chamberlain of the corporation, 
and the mayor objected to him as in- 
eligible on that account, because the 
auditors of the chamberlain's accounts 
are aldermen, and ho could not hold 
an office in the exercise of which he 
would be liable to audit his own ac- 



counts. The three aldermen however 
voted for Pike; the mayor alone for 
Blissel ; but he told the aldermen that 
their votes were thrown away, and de- 
clare Blissel du\y elected, and swore 
him in. The answers given to the ob- 
jection, just stated, to Pikers eligibili« 
ty were, 1. That, although the usage 
since the charter o( Car. 1. had been 
to appoint the auditors from 'among 
the aldermen, there was no provision 
in the charter rendering that necessa- 
ry, and, before the charter, they had 
been sometimes chosen from the bur- 
gesses at large. 2. That if the two 
offices were incompatible, then the 
acceptance of the higher of the two, 
(that of alderman,) ipso facto vacated 
the other. For this several authori* 
ties were cited, (Com, Dig. Tit. Office 
B. 6.) and the court were of opinion 
that the law was so [<$>•]. Bearcroft^ 
Grose, Serjeant, and Dunning, shewed 
cause. — Davie, Serjeant, for the de- 
fendant. 



[<0"] But it is now settled that this 
is not the criterion, but that, when 
two offices are incompatiblei tfafe sub- 



sequent acceptance of one vacates the 
other. MUward v. Thatcher, M. 28 
Geo. 3. 2 Term Rep. 81. 
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17ftO ^^ virtue of a power vested in them by the charter, and 
1 / ou. elected Carter y another alderman, in hb place. Carter acted 
'—'_- ^ for some time, till being advised that his election also was 
Itie K illegal, he obtained 2i, vunidamiis to the aldermen and bur- 
r^^Dwiif g^^s^'s to proceed to the election of a new mayor. In obe- 
r 300 l' d^^***<^^ ^^ ^^^'s mandantus, an election was held on the lOtli of 
*■ February 1779> at which Carter presided as senior alderman. 

On that occasion, when the town-clerk and chamberlain, 
(whose business it was,) came to make out the list, Carter 
directed them not to insert Linzee*s name in it, treatmg him 
still as mayor under the charter, there having been no legal 
election since he was chosen in 1777. However, RickmaHy 
a burgess, (and the attorney in the present prosecution,) was 
permitted to insert Linzee^s name. The greatest number of 
scratches were for him ; the next for Lord Uazvkey (also an 
alderman,) and the fewest for the defendant ; but Carter in* 
sisted, that, notice having been given of Linzee's being ineli* 
^le, the votes for him were thrown away, and that only Lord 
iHtavrkCy (who had sent a letter stating that he was ineli- 
gible, being confined by ill health, and not having taken the 
sacrament within a twelvemonth (i),) and Godwiii should be 
balloted for/ Rickman insisted, on the part of Linzee, that, 
as he had never acted since Michaelmas 1778, andtherc^had 
been intervening mayors, de facto, shice his former ipayoralty, 
he did not fall within the meaning of the act of Queen Anne, 
Accordingly, his friends proceeded to ballot for him, and, on 
reckonhig the number of balls there appeared to be twenU- 
one for Linzee, and only twelve for Godwin ; but Carter still 
professing to consider Godwin as duly elected, he was sworn 
m, and took upon himself the duties of the office. 

Bearcroft, Grose, Serjeant, and Lee, shewed cause. — 
They admitted, that the only question was, whether Linzee 
was ineligible, and the votes given for him thrown away; 
for that, if the law was not so Godwin*8 election was void. 
But they contended, that, under the circumstances of the case, 
Linzee^s ineligibility was clear, and that the electors were so 
fully apprized of it, that the court ought to decide the question 
in this stage of the proc^ding, >\ ithout the circuity and ex- 
pence of a trial on an information in the nature of quo xsar- 
ranto. Linzee^s conduct, they said, was manifestly, and 
throughout, a meer trick and contrivance, to evade the statute 
t>f Queen Anne, and entitle him to act as mayor at any time, 
when he should have a turn to serve as returning, officer for 
the borough. He had not ventured to swear, that Blissel 
was, or that he believed him to be, an alclerman, when he was 
chosen mayor, but only that he acted as such (Ar), plainly ad- 
mitting thereby, that be knew he was not duly entitled to 

thsit 

fi) 13 Car. 2. stat, 2. <:. 1. § 12. (kj Svpra,p. 398. Note (hj. 
5 Geo. 1. c. 6. §3. 
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that office, and he had voted him as mayor, knowing his defect 
of title as alderman, merely that one of his o\vn party might, 
de facto, take upon himself the office, to give him a pretext 
of being eligible for the ensuing year. Blissel, not beii^ 
eligible, was no mayor, and therefore, by the express words 
of the charter, Linzee continued to hold over, and conse*- 
quently was ineligible at the last election. His not having 
€u:ted during BlisseFs year could not make any difference, be- 
cause the statute of Queen June applied to mayors de jure* 
— ^They cited the case of Rex v. The Corporation of Cam' 
bridge (I), in which the court had decided the validity of an 
election of mayor, on a rule to shew cause, upon tlie ground 
that the facts were clear and indisputable. 

Tlie Solicitor General, on the other side„ contended, that 
this case was not within the meaning of the statute of Queen 
Anne, the only object of which was, to prevent the office of 
returning officer continuing permanently in the same hands. 
Here, there was no doubt, but Blissel would have been re- 
turning officer, if an election of a member of parliament had 
happened while he continued, de facto, to exercise the other 
functions of mayor. He had never been ousted from that 
office, upon an information in this court, as not having been 
duly elected, hut, on the contrary, was treated as mayor, in 
tlie proceedings by which the corporation had removed him. 
At any rate, this was too important a question to be decided 
in this summary way. The whole ought to be put ujK)n re- 
cord, that it might be in tlie power of the parties to hav^ the 
point solemnly argued and adjudged, and if they chose, re- 
considered, in another place, on a \sTit of error. 

Lord Mansfield, — ^l^he only question now before the ^ 
court is, whether the case is so clear, as that we ought to re- 
fuse an information to try the title, when it is admitted, that 
the person sworn in had not die majority of votes. It is con- 
tended that Linzee was clearly ineligible under the act of 
Queen Anne, because, by the charter, he had a right to hold 
over, although, in fact, he did not act as mayor, and Blissel 
did. The object of the act undoubtedly is, that the same 
person shall not be returning officer during two successive 
years. But there has been no case on the construction of 
this act, and the court cannot, in a summary way, decide, 
whether the intervention of a mayor, de facto, makes a dif- 
ference [<13*]. It is said, Blissera election was fraudulent. 
But 'both sides have not been heard, and fraud must be mani- 
feet and gross before the court will decide in die first in- 
stance. In the Cambridge case, the fraud was palpable. 
They bad elected a gentleman who was just gone to America 

and 
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(I J H.jGtQ.S. 4, Burr. 2008. 



[«>] Rex v. London, M. 27 Geo. 9. 
1 Term Rep. 423. 425, 426. 
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1 780. And there was no ground stated of any belief, that he woirid 

s^myr^^ return within the year. If he had chosen to return on pur- 

The Kino pose, near half a year must have elapsed, before he could have 

against had notice, so as to come back to England, However, in 

Godwin, that case, the application was for a mandamus to proceed to 

choose a mayor, and making the rule abiK>lute was not iinal, 

for the corporation might have returned to the mandamus^ 

tliat tliere was a mayor, if they had thought the former election 

could be supported. 

Tlie rule made absolute. 



abtu«iay,6th The. King against Toms. 

The parochial '"PHIS WQS a ruIc to slicw causc, why an order of sessions, 
thHkirot *^». confirming a poor's rate, should not be quashed. 

MichaePs'mCo- lu the year 1558, which was the 4th of Philip and the 
b[r«hid*b*"i9 ^^^ ^* Mari/y a private act of parliament passeo, entitled, 
Geo. 3. c60. are " All act for the payment of tithes in the citie of Coventrye,** 
not rat«»bie to by which, after reciting, — ITiat formerly the tithes, profits, 

and casualties, of the two vicarages, or parishes, in that city, 
(St. Michael's and the Trinity^) were sufficient for the main- 
tenance of the vicars, but had, of late so much decayed, as 
to be insufficient to answer that purpose, and that there was 
no ordinary way, by the law or statutes of the realm, to en- 
force the inhabitants to pay any other kind of tithes and duties 
to the vicars, than they themselves should think meet (a), — 
it was enacted, that the citizens and inhabitants of the said 
city and suburbs should pay their tithes to every of the said 
vicars, after ihe rate of twelve-pence by the year for every 
ten shillings rent, by quarterly payments, and every house- 
holder paying ten shillings rent, or above, was discharged of 
the four offering days, but his wife, children, or servants, 
taking their rights of tlie church at Easter, were to pay two- 
pence for their four offering days, yearly. If any variance 
should arise for non-pHvinenl of any tithes, or upon the true 
knowledge or division of any rent or tithes, so that any house 
or other things mentioned in the act should escape without 
rating, or if any doubt should arise on any otlier thing con- 
r 4Q2 1 tained in the act, then, on complaint made by the party 
grieved, to the mayor, he was, by the advice of council, to 
call the parties before him, and make a final end, awarding 
costs at his discretion, and that of his assistants, and if be 
did not make an end within a month after complaint made, 
or if any of the parties found themselves aggrieved, then the 

Lordf 

(€} Infra, p, 4i03. Iifofe[l]. 
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Lord Chancellor of England, upon complaint to him made, ] 780* 
calling to him the two Chief Justices^ was to make such v^v^ 
final order, and award such costs as to him or them should '^he Kin^ 
seem meet against 

lliis act, manifestly very difficult in the execution, did not 'lon%. 
appear to have ever been enforced, till Rann, the vicar of 
tlie Trinity^ attempted it, a few years ago, against Green^ 
one of the inhabitants of that parish, by an application to 
the Chancellor; in consequence of which, his Lordship, call- 
ing in the two Chief Justices, made an order on Green for 
the payment of the rate of two shillings in the pound. Green 
refused to comply with this order, and the act had not pro- 
vided any particular method of carrying it into execution, 
Rann, therefore, brought an action of assumpsit upon it, 
which was tried before Lord Mansfield. In his declara* 
tion in that action, the plaintiff described the statute as being 
of the 4th of Philip & Mary, whereas the record, when pro- 
duced in evidence, appeared to be of the 4th and 5th of Phi" 
lip 8c Mary, It was contended by the defendant's counsel, 
that this was a fatal variance, for that there was no such year 
as the 4tli of Philip & Mary, since the Queen liad reigned 
a year longer than her husband; this cas^ differing from the 
common instances of statutes described as of two different 
years of the same reign. In those instances, as every act has 
relation to the first day of the session, (unless some other day 
is fixed in the act itself,) it was, they said, indifferent whether 
both years were mentioned, or only the first, in the description 
of the act, but, in the present case, the words '^ 4th and 5th 
of Philip & Mary J* made a material part of the description. 
A verdict was found for the plaintiff, but the same objection 
l)eing urged on a motion for a nonsuit, (which was made . 
ui Michaelmas Term, 17 Geo. 3.) the court were of opinion, 
that the variance was fatal, and die rule for a nonsuit was 
made absolute (J) [+ 98]. 

Had it not been for |hLs mistake in pleading, the plaintiff 
would probably have succeeded, for the court seemed to be 
clear, that the action of assumpsit would lie upon such jin 
order (m). But still there were great difficulties in the way. 

A 

(I) Hill, Serjeant, argued for the (m) Vide Be// v. Burrows, C. B, E, 

plaintiff, and Wallace for the defendant. 5 Geo, 3. Law of Ni. Prim, Ed, 17/5, 

[t98] That case of Ranny. Green p. 129 fp]. Vide, also, supra, p. 10. 

hus been since reported, Coa/i. 474- Note [2] [i 99]. 

[t 99] yi<l^> also, Brown v. Bullen, infra, 40?. 



[p] In this case it was held, that money awarded by commissioners of 
general indebitatus assumpsit lies for inclobure, under a private act of par- 

IJament, 
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> 1780. A new order, and a separate action upon that order, would 

\^fs^^0^^ have been necessary against every individual, who should 

The Kino dispute the payment, and there was great opposition raised 

against in botli parishes against the attempt of compelHng a regular 

Toms. compHance witii the act. At last, both the vicars applied 

to parliament, and two acts were passed, the first for the 

parish of the Trinity, (19 Geo, 3. c. 57.) the other for that 

of St. Michaers, (19 Geo. 3. c. 60.) by which a new mode 

of rating, and a more easy method of enforcing payment^ 

were established. 

ITie statute relative to the parish of St MichaePs tvas 
intituled, '^ An act for establishing certain payments to be 
*^ made to the vicar of the parish of St. michaers ^ in the 
*' city of Coventri/, in lieu of tithes, and for repealing so 
*^ much of an act of the 4th and olh of Philip & Mary as 
^' relates to the payment of tithes in the said parish.'* Tlie 
preamble recites, that certain rates and payments had been 
made to the vicars of the parish, which composed the prin- 
cipal, and almost whole, of their emoluments [1]; that, by 
an act passed in the 4th and 5th of Philip & Mary, two 
shillings in the pound had been charged on the occupiers of 
all houses, buildings, and gardens, within the city and 
suburbs, and made payable to the vicars of the respective 
parishes therein; but no payment or claim had ever been 
made under the said act, witliin the parish of St, Michaefs; 
that, if enforced, it would now become an intolerable bur« 
then, and a subject of endless expence and litigation, and 
that tlie vicar and inhabitants had come to an agreement to 
raise, by a rate, certain sums of money, to be paid to the 
vicars for tlie time being, in lieu of the said ancient rates 
• and payments, and of all rights and claims under the said 
act(m). llie new statute tlien enacts, that all the ancient 
rates shall cease, and tlie statute of Philip & Mary be re- 
pealed, and substitutes a new rate or assessment, declaring, 
** That such rate or assessment shall be in lieu and full dis- 
'* charge of all ancient payments, Easter offerings, tithes, 
r 404 1 *' ^"^ other ecclesiastical dues, claims, and demands what- 
^ " soever, heretofore paid or payable to the vicar, (except sur 

^^ plice fees, and such stipends, donations, and bequests, as 

have 

[l] So that probably from the time before the old statute. Supra, p. 401 

of PA. 4' M. till this new act the vicars Note (a). 
were paid by arbitrary and voluntary (m) § 1. 
contributions, in the same manner as 



liaraent, to be paid by the proprietors manured or ploughed the land, 
of allotments, to persons who had 
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V bave been faeretoforey or shall be hereajfit^i bestowiMnp<^ 1 780. 

^ the vicar for the dme being){fi);" .^JTbe rate to be made by Vi^-v^ 

asaessors, one half > appointed by the vicar, and the otbei^ by ji^q Kiva 

ihe inhabitants^ and the pf^ment to be inforced by^dis.tress oj^ainst 

ludd 8al6(o). By ^ 128. an option is given to the parish offi- Joms. 

ters, to raise yearly^ by a pound rate made by them in the 

proportions prescribed by the act, aiqr sum not exceeding 

j£3O0, nor less dian ^280, and to pay the same to the vicar 

by equal quarterly-payments, '' clear of all taxes, dcducti6ns, 

<< charges, and expirees, whatsoever, parochial^ parliamen- 

^' &ry,: or otherwise howsoever, which said sum is to be in 

^* fiiU iatkfectioB of all the vicar's cWms . uiider this act,? 

and, in such case, during such payment by -the parii^ officers^ \ 

Aie power of Appointiilg assessors is tocease, 

1 lie order of sessions iiow brought before the court set 
fbvth, " Hiat it appeared, that, in a rate for tke necessary reK 
'^ lief of the poor<>f the. parish of St. Micliaelf in the city of 
^^ Coventry f for one month, bearing date the 1st day of ./)e- 
'' cember 1779^ the appellant was rated iii the ivords and 
*' figures following : . 

r ^^ Hie reyerexiA Benjamin Toms^ vicar of the said ptcish, 
^. for his parliamentary payments, in lieu of tithes-^yeaxiy 

Then, after stating that in the said parish there are gene- 
rally four or five rates for the relief of the poor in each year, 
the case recited theprovisioiis of the act of 19 Geo. 3. c. 60. 
and set forth^ '' That in pursuance of the said act, and within 
the time therein limited^ an asseasmel^t, bearing date the' ISth 
of Augmt 1779, was regularly made,t entitled '' Anassessh 
ment by an act of parliament, (stating the title of the apt,) for 
the said vicar for one year, amounting in the whole to the sum 
of «££74 145. the ^eater part of which hath been ooJlected, 
and die reminder is now collectiiig hy the said vicar." That 
the said Benjamin Toms was rated as above to the. poor of the 
said parish, in respect of the said revenue accruing to him from 
tlie said act of parliament and assessment made in pursuance 
thereof. That the annual income received by the said Benia* 
min Toms as vicar, before the passingpf the act of 19 Cre». 
3. amounted in the whole to about jf 90 a year, including the [ 405 ] 
Easier offerings, which amomited in the whole to about £40 
thereof; but that.neitlier he, nor any of his predecessors, bad 
been assessed to the poor in respect thereof.*' 

Dunning J IVheekr, and D'Ewes argued iu support of the 
order of sessions. — ^They contended, that this was a apeciea 

(nJh2. r^J 518. • 

Voi.lw a F 
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1780. ^^ property cktrly rateable under theatatuteof Ae 434(if 

1^^,.^^ Ehzabeik. Tithes are expieaiily mentkmed in that sMiite; 

The King ^'^ although there is no WBCt dectaion dtet a foodus ia rate^ 

against ^^'®» ^^ principle has often been feoognixed, as in die cast 

Toms. ^ <R^* ^* Lffmbeth (q). Thb if m truth a modus eatabKdied 

by act of parliament, both the statute of Philip 4* Mtu^, nnd 

that of the present King^ declaring, in dieir very tides, that 

the payments were to be in lieu oftithis. HThe eiiemption in 

die fflth section of the present iBMrt, from whence it wasaigued 

at the sessions ttmt . the assessments, howerer made, were 

not liable to the poor*8 rate, afford die strongest proof to *th^ 

contraiy; foritisvery strai^e reasoning to nay*, taat where all 

express eixempdon is given m a particular' case, such ekeiip* 

don is also meant to ^e place in another case, where nodunK 

is said about it. If th^ vicar was nevier rated befoi^ die new 

mctfthai only arose 'from indidgeace, on account of Ihd 

amallneas of lus income, and is neithera proof that he was not 

then Kable to be rated, nor a reason why he should not coo^ 

tribute to the parish burthetis now that his salary has been eo^ 

creased horn «£90 to near £3QO a year. 

The SoUdtor General, Lee, LHghy, and Goudh <"^ the 
other side. — These payments, thoiQ^ called tithes^ are, ia 
their nature, quite different, and resemble rents arisiiiK from 
land, which have been determined not be to rateable. Farted 
the payment is given in lieu of Easier (^erin^, and diey are 
cleainy not rateable. — (Dunniw said he conceived thej were). 
If this attempt succeed, n frnud has been committed both ott 
the defendant, and on Raim, for it was certainly not in die 
contempladon of the partus, when the two tets paased, that 
diere skjuld beany deduction froin the newsahty^ — (Lee aaid 
he spoke this of his own knowledge, having beoi counsel for 
Manm in snpport of his act, when it was depending in pariia* 
ment.) — ^If any such deducdon had been intended, why wns'it 
not expressly mentioned in Ae bill, which would have given 
the vicar an opportunity to object or oppose hi By §^ of 
19 Grea. 3. r. oO. half the expence of the act is to be paid bf 
the vicar out of the first money collected under it, and, as the 
£ 406 1 subject of diis rate is the first assessment under the ac^ and 
he IS rated to the foil amount, he will pay for what in truths 
he will not receive* As to the express words of exemptioa in 
§ 28. fhere is litde stress to be laid upon any aigument fix>m 
thence, on one side or die other. They may luve been in- 
serted from some idea that the salary would otherwise be rate- 
able if paid in agross sum by the parish. 

Lord Mansfield, — Tms is in die nature of a private act 
of>parliament, wherf the legislature only lends its aid to die 
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^igreement of the parties, in order to render it effectual, M^hen 
way public reason stands in the way. The payments establish- 
ed by the act of Philip 4r Mary were not rateable under the 
statute of 43 Elizabeth. They were in the nature of rents for 
houses, which are not rateable. Those payments, if enforced, 
would have been double what has been substituted ii\ their 
|>lace, but, on die other hand, the remedy by application to 
the summary jurisdiction given to the Chancellor and the two 
Chief Justices was very inconvenient to the vicar. — (His 
liOidship here stated die different proceedings in the case of 
Ranh ▼. Crnen) — ^Upon this th^ parishioners and vicar of SL 
Michaefs came to an agreenient. '■ For what ? Not that the 
Dew payments diottld be made liable tota duty to which those 
wUcfc mey we^e substilttted for were not liable. The Agree- 
ment was, that the vicar should receive to a Zeis amoiint, but 
nhre eamfy. If the sum shall amouut to «£280, the vicar is to 
receive that sum clear of all parochial and other dedtMctions, 
pi^ded the parish choose to take the collection of the rate 
i^KiD themselves. TUs they certainly will do, whenever it is 
mtfy to exceed the ,££80. The vicar will only have die 
collection to make, when it falls under the sum. Is it posoble 
that it could be intttided that ivhenhe receive lesi than«££80. 
It shidl not be free from all deductions I I am deftr that the 
true meaniif of the act is, that tfiis property diaM not be 
rateable to &e poor. 

W1LLB8, and AaHHUBsT, Juitiees, of the same opinion. 

BuLLEBy Judietf absent. 

The order of sesoons, and tiie rate, quashed[l]. 



40ft 
1780. 

The Kino 
against « 
Toms* 



. £1] In T. 22 Geo. 3. the rateability 
of the new payments in the parish of 
the Trinity came in question upon a 
special verdict, in the case ofRann, v. 
Pickin and others^ when the court de- 
clared, that the ground of the decision 
in Rex.y. Toms, was the agreement 
and optional clause ; and, as the act 
nslativ^ to Rann'% parish did not pass 



by agreement with the parishioners, 
and contains no clause like 19 Oeo» S» 
c. 60. § 28. thoy beldMiat the pay^r 
ments tkere are rateaole.— The case 
\y^as argued by Batguy, for the plaiiji* 
tiff, and DayrcU, for the defendants. 
C2^ Vide Lowndes v. Home^ C. B. IT. 
19 Gfo. 3. 2 Blackst. 1252. 
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CASES IN EASTBIt Y£RM 



Mrniday, 8th 
May. 

If » person who 
is sued by a 
landlord in thr 
name of his te- 
nant, procure a 
release from the 
nominal plain- 
tiff, the court 
will order tl)C 
reicase to be 
delivered up, 
and permit the 
landlord to pro- 
ceed* 



V AY SE, against RoGEK%. 

rpHC plaintiff was tenant of a commonable tenement, and 
^ his landlord iiad brought an action, on the case^ in his 
namc^ for an encroachment on the common, by inclosure, 
and had offered to imdemnify him against all costs and diaiges 
in the action. Pending the siiiti the defendant procured a ie» 
lease fron^ .the plaintiff, upon ^hich the landlord obtained a 
rul.e tO{ /diew, cause^ whj this rdease shotddiiiot be delivered 
up to be cancelled, and he be permitted to proceed in the 
cause, in the name of his tenant [f]. 

Ilie rule was opposed, on the ground that die comrt cooU 
not interfere, as the landlord was not a party on die record ; 
that he had not been uniier any necessity of using his tenant't 
name; but m^ht have sfied injii3 own, for an injury done to 
the iuhecitance ; andtthat the defendant could not, withpr»« 
deuce, go on in this a0t49fi| becanae the tepant.was not abfe 
to pay costs, if there sbpuid be a verd^t ?i^;a«jDs| him. 

. rhec^mit expresse4.'gre^ indign^ticpi at .this attempt of 
the defendant, to prevent t^ lan41c»:d*£K>«(:tfying a r^t in 
the name of his tenant. Ash hurst, Jmtice, seined Id 
doubt, whether the landlord cquI^ have sue4 in his own name, 
under tiie circumstances of tlie case, as .stilted by die affida- 
vits; af^d Lord M^i^SFI£LD said, that, mXo the danger of 
the defendant's losing his costs, that would be the proper 
subject of an application for the interference of the court. 

JIoTcortb, in support of die rule. — Baldvifin} for the de« 
fendant. 
' Bt'LLER, J^f ice, "ab^nt. 



^ * 



« . T 



The rule itade absolute. 



.i 



' 1 



[f] It appears that a release by such 
a party would defeat the action, as a 
release by the plaintiff in ejectment, 
when a real person. Thus the decia- 
zsLtions and admissions of a party to 
the record are evidence, though he 
be but a trustee for another. Bauer* 
man v. RadeniuSf 7 T. R» 663. In 



Legft V. Legh, 1 ft * P. 447. where 

the obligor of a bond had notice of an 
assignment by the obligee, and after- 
wards took a release, and pleaded it to 
an action brought in the name of the 
obligee, the court set aside the plea, 
and ordered the release to be can* 
celled. 
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Brown aiid Another, Executors of Gravatt, J^'^**^ 
against Bullen^ Assignee *o£ Fox,; a Bank- 



rupt 



A CnON for money had and received, trie^ jbe£a|« Lord ^^^^^^ 
-^ Mansfield, at the Sittings (ot Middk9ejff'StSt^i{lMgt t^'«Ibare^mdcz 
Michaelmas Ter/n; verdiqf for ^ plaintiff, but, with l^ve ^-^^^^^ 
to move to set aside, the verdict^ aiid enter a npnsuit. JOavenr*^ ^l^rapt for % 
port, accordingly^ qbtaineda nde to shew ca^se, on Thmrs- ^^^^'^^^^^ 
day^ the * 27th of JammrVf which pamepn to be argued. on p^ruceediogt be- 
nednesdaVf i!ti^gCUi^Fdituary. , fore the ooomiM- 

The SoUcitor General, for the plw^Mfe-— fl^ffl^» «hI d«we e^S^Si 
Davenport, for the defendant. ....).?.• /. ..i.i* ♦ of **»« ^«*»t-r- 

The case, uppp hisLordshipfs report, appe^edlif}' t^ a^f ^^ S5i2JI?5i 
follows: — ^The testator, Gravatt, pirpved a 4^«<H(>^j£^Q» oiTadebtdM 
^s. 7d. under the cpmmission against Sox: . Aft^r^49f,,|i ^^nm, 
dividend of six shilimgs in the ]K)und beuig .dedareq )>y mU •[ 40S J 
comn^issioners, and Gravatt haviag djea 10* the iQtervaljfli^ 
plaintiffs, as his executors, demandefl tl^i/eir sharexi^.il^.j^lWT 
dend, amounting tp «£X23 Id. which the defendant refused to 
pay, alleging, that there was a balance due,by Gravatt tq tba 
bankrupt. Upon this, the plainti£& brought this actipi^.-^ 
The defendant pleaded non asstfpipsit, and delivered a qo^ica 
ofset-off, ■ f ' ., 

At the trial, it was contended, on the part of the d^fbiid^ntf; 
1 . That the action could uot.be maintained, the oiily metbo^ 
.of r^oyering deb^, proved under a commission of bankrupl- 
cy, bfing by application to the Great Seal; ^. That, if,thci 
acjLion was maintainable, the consideration and cucumstancoi 
of. the debtmpst be gone into and proved, as in other actions 
of assumpsit; 3. That, if this was not, incumbent on tlm 
plaintiffs, yet it was competent to the defendant, to avail him*, 
self of the notice of set-^ff. 

Lord Mansfield over-ruled all those points. Ha 
thought, I. That the action was maintainable ; 2. That dia 
only way to question the proof of the debt taken by the com* 
mi^ioners, was by petition to the Chancellor; that by Aa 
statutes, the oath of the party is to be the proof of the debt, 
pnd a particular penalty is imposed for swearing to a falsa 
^ebt^r^ ; and, 3. lliat as the conunissioners have a. power of ^ 
settmg off mutMal debts (s), the sum proved must be taken to 
be the balance due ; but i^ it should happen, that only one 

sidav 

(r) 5 Geo, 2. c. 30. § 29. (s) 5 Geo. 2. e. 30. § gS^. 
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tide of tfie account appeared before die commissioiien, of 
thatany article was omitted on eidier side, on applicatkm to 
the Great Seal, die account would be again opened, and re- 
ferred to the commissioners^ or, m cases <tf difficulty, to the 
master. 

These topics we» now eidmged upoD^ ott die part of die 
plaintiflSi. 

For the defendant, it was admitted, that relief nught have 
\ftm obtained by application to the Great Seal ; but il wae 
ttud, thM it did not th^fefi»re follow, that die defendant 
nught not avail hhnself of Aie thidi and justice of the case, on 
fte trial of an acdott at law. Indeed the action itsdf was 
novel, and would, if encouraged, tend to disturb the eseco* 
tion of the b aritf u p t faiws, which nerer meant to subject as- 
signees to actions from auditors. The prdper coui^, and 
duK practice, is, for diem to wtA didr reUef bj applicaUoA 
io' me Chancellor. But if the action is BNtintamable, as the 
piainti& Ijave chosen to ccmie into a court of law, the^ must 
N jRd>J0ict t6 die same conditions widi odiers siung in the 
attise aoti of action ; tfiey must g^e the r^ular evidence of 
Afsif debt, diere beii^ no instance where a man can, in a 
couit of law, subst^fntiate a demand by his own oadi. He 
int^tic^ of die ban b r u ut hws was only, that die oath of the 
creditor 'should be conclunve to the effect of entidiw hhn to 
%ote for ass^nees. For every other purpose it may be ques- 
tinned. The pbdntiffii must also submit to have die demands 
of the asa^nees set off against them, diere- being no excep- 
tion of which they can avail themselves m die statutes of 
ael-off. If the defendant were to go before the Chancellor, 
ht woidd perhaps direct an issue, and dien the parties would, 
^Aer that chxuity, find diettisdves in the same situation as 
Aty now are in. If the defendant, not being allowed to 
let off the debt due by the plaintift, should be driven to sue 
Aem in another action, diey may, in the inean time, have 
naid away what they riitdl receive under die <£rridend, and 
^Dy pleading jplene adminiitravit deprive him entirely of all 
remedy. 

Lord Mansfield said, diis was a general question, and 
taght to be looked into. Ihat at present of the two opi- 
nions, he was rather inclined to hold that the action would 
not lie, dian that proof could be admitted to question the 
debt, or the amount; for, if that could be done, and die sum 
found by the verdict diould differ from that proved before the 
commissioners, die action would not make an end of die mat- 
ter, but the parties must go back to Chancerv, to have the 
dividend' altered, which would be circuitous i|nd inconvenient. 

The court took till thb term to consider of the case, and, 
Ik>w, Lord Mansfield delivered their opinion as follows : 

Lord 
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LordMAN8FiBil>~(after statfaq^ tfie facts of die caM^ 
and the diflerent pcnnts which had been i^tated,) — ^I allowed 
die pk^^itiiEi. 16 ^ecpver their stare of urn dmdend agiinit 
the aarigneesy as money positively and expressly paid ^to the 
hands of the assignees for tfadr use. We are aU of opinion, 
that the direction was right, that di^ action was maintain- 
able [f], and that, after a debt ilB Undated before the con^ 
missioners, it cannot be litigated but by an application to 
the Great Seal. Mr. Justtci Bullbr denres it may be 
amderstood diat he concurs in this opinion. 

The rule disdmged, . 
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Bmowv 
against 
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[f] a bankrupt cannot maintain an 
action against his assignees for his al- 
lowance under 5 Geo, 2. c. 30. s. 7* 
(his estate paying 10#. in the pound) 
unless he obtains his certificate before 
paymeui of die final dividend: The 



essignees being merdy ImslieeSy acting 
under the direction Of the commis- 
sioners, and liable to actions by every 
creditor for his proportion, fhraamt r. 
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